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Overview

A child dies a horrible death, even
though the child and the family were well
known to the state child protective services
agency. For weeks the story is on the front
page of the state’s largest newspaper. The
newspaper, politicians and the state’s lead-
ing “child advocate” all are sure they know
the problem.

They say it happened because state
law is unclear. They claim the law doesn’t
establish that CPS is supposed to put child
safety ahead of family preservation. Get rid
of those mixed messages, they say, and there
will be no more such tragedies.

No, this is not the story of Arizona in
2003; it’s the story of Illinois, a decade ear-
lier. The child whose death sparked the
frenzy was not Anndreah Robertson, it was
Joseph Wallace.

[llinois lawmakers were not content
with making just one change in the law
about the “mission” of the child welfare
agency. They added the phrase “best inter-
ests of the child” to the law in 30 different
places.

Caseworkers got the message all
right. The number of children in foster care
soared from 33,000 in 1993 to more than
50,000 in 1997." By that year, a child was
more likely to be in foster care in Illinois
than in any other state. And it was all a dis-
aster for children.

e Having supposedly "put children
first," Illinois officials soon found they had
no place to put children at all. So they were
jammed into a hideous shelter, then
overflowed into offices.’

e Children were thrown into any
foster home with a bed, with little screening
of foster parents or foster children. As a
result, according to Benjamin Wolf of the
American Civil Liberties Union of Illinois,

that system became '"like a laboratory
experiment to produce the sexual abuse of
children."’

In metropolitan Chicago,
children are taken at about
one-quarter the rate of
metropolitan Phoenix.

e But even that wasn’t the worst of
it. Though all the changes were made in the
name of saving children’s lives, child abuse
fatalities increased. Such deaths soared
from 78 before efforts to keep families
together were abandoned to 82 the first year
after, to 91 in fiscal 1997.*

Abandoning family preservation
took a bad system and made it, in Wolf's
words, "unquestionably worse."

But Illinois faced up to its failure.
After hitting bottom in 1997, the state
reversed course and embraced safe, proven
approaches to keeping families together.

Today, there are fewer than 17,000
children in foster care in Illinois. The state
takes children at one of the lowest rates in
the country, a rate half the rate in Arizona.’
In metropolitan Chicago, children are taken
at about one-quarter the rate of metropolitan
Phoenix.’

Because Illinois is operating under a
consent decree resulting from a lawsuit
brought by the state ACLU, independent,
court-appointed  monitors  look  over
everyone’s shoulders. Those monitors have
found that, as the use of foster care has
plummeted, child safety has improved.®

That is the big difference between
Illinois and Arizona. Illinois learned from
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its mistakes. And Illinois learned from other
states.

"A lot of the ideas we used came
from the Alabama example," Wolf told The
New York Times.’

Yes, he did say Alabama.

Thanks to a lawsuit that led to a
landmark consent decree, Alabama is re-
building its entire child welfare system to
emphasize keeping families together. (One
of the lawyers who brought the suit, on be-
half of the Bazelon Center for Mental Health
Law, is a member of NCCPR’s Board of
Directors.)

Alabama takes away children at one
of the lowest rates in the nation.'” The rate
of removal in Arizona is 50 percent higher.
But Alabama has cut the rate of reabuse of
children left in their own homes in half, and,
as in [llinois, an independent, court-
appointed monitor has found that children
are safer now than they were before the
changes.11

The big northern state with Amer-
ica’s second largest city found it had no
problem using ideas from a small, southern
state where no city has a population larger
than 250,000.

Lessons for Arizona

The kind of panic seen in Illinois in
1993, and the dreadful results, are not
unusual. Similar panics have swept through
New Jersey, Florida, Connecticut (twice)
New York City (twice) and Texas (twice).
But in almost every case, there would be one
more element to the pattern: After a couple
of years of panic, the people in charge of
child welfare did what people usually do
after they panic; they calmed down, looked
around and said, in effect, “Oh my God,
what have we done?”

Sometimes, they simply reverted to
the way things were before the panic. That’s
one reason why, when another case grabbed
public attention, there would be another
panic. But in other cases, they actually

reversed course and worked to keep families
together, the way Illinois did.

That is the big difference
between lllinois and Arizona.
lllinois learned from its
mistakes. And lllinois learned
from other states.

But we know of two places where,
somehow, a state got stuck in panic mode.
Every opportunity to calm down and rethink
has been squandered. One is Florida,
though even there, as the system decentral-
izes, some regions have learned from past
mistakes.'”

The other state is Arizona, the state
of perennial panic. The state’s children are
suffering enormously for it.

At the start it was just like Illinois. It
began with enormous media attention to the
death of a child “known to the system.”

Then the politicians started piling on.
In Illinois that was led by the man who held
the job of “Public Guardian,” a flamboyant,
media-savvy figure who represented chil-
dren in child maltreatment cases. In Ari-
zona, the pressure came from higher up, a
new governor who stormed into office and
promptly ordered child protective services
workers to, in effect, take-the-child-and-run.

Between October 2002 and October
2004, the number of children torn from their
parents over the course of a year soared by
40 percent, the largest two-year increase in
any state during those years. >

Just as in Illinois, it was all done in
the name of stopping deaths of children
known to the child welfare agency. In 2005,
the cheerleader-in-chief for the take-the-
child-and-run approach, Carol Kamin, for-
mer president of the Children’s Action Alli-
ance wrote:
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“Our state has documented too many
stories of children killed — or nearly killed
— by abuse after CPS has left the children
at home. In 2003, a strong consensus of
Arizona lawmakers from both political par-
ties proudly reformed state policies and
funding to prevent such tragedies from hap-
pening again. !

But even as Kamin was writing those
words, the death toll from those very poli-
cies was mounting. Just as in Illinois, the
take-the-child-and-run approach backfired.

The Arizona child welfare
system is a wonderful deal for
everybody - except the
children. It is a system fueled
by self-indulgence and
self-delusion.

Child abuse fatalities went from 36
n 2002 to 41 in 2004. Not so bad, defend-
ers of the panic said; after all the state’s total
population is rising fast as well. But then, in
2005, both total child abuse fatalities and
deaths of children “known to the system”
soared again, even faster. Child abuse fa-
talities totaled 50, outpacing population
growth. Of those 50 children 23 were pre-
viously known to CPS,"” up from 18 in
2004."

Furthermore, some parts of the state
are panicking more than others. Maricopa
County takes children at about the same rate
as the state average, a rate far higher than
systems that are, relatively speaking, mod-
els. (All child welfare systems have serious
problems and all have high-profile tragedies
— a system is a model if it does better than
most, even if it still has along way to go.)

But Pima County takes children at a
rate 50 percent higher than Maricopa, even
when the child poverty rates of the two

counties are factored in.'’ Yet that even
greater tendency to “take the child and run”
in Pima County did not prevent the deaths of
Brandon Williams and of Tyler and Ariana
Payne. Indeed, that mentality may have
contributed to the deaths of the Payne chil-
dren. (See Paying the ultimate price of
panic, page 8).

But Arizona child welfare policy has
little to do with what’s best for children and
everything to do with what gratifies adults.
Want to score points as a politician without
doing anything unpopular like, say, raising
taxes? Promise to “crack down on child
abuse” and rake the agency over the coals
for not taking away enough kids. Want to
convince yourself you’re helping children
when you’re really just using them as human
teddy bears? Volunteer at the local parking
place shelter.

The Arizona child welfare system is
a wonderful deal for everybody - except the
children. It is a system fueled by self-
indulgence and self-delusion.

And a lot of that is understandable.

The most dangerous phrase
in the child welfare lexicon

When a child dies and it turns out the
case file has more “red flags” than a Soviet
May Day parade, it’s only natural to assume
that the child was left in danger because
workers are putting family preservation
ahead of child safety, and don’t understand
their proper mission. So why not just do
what Governor Janet Napolitano did, four
days after taking office, and tell them to "Err
on the side of protecting the child, and we'll
sort it out later."'®

In fact, there probably is no phrase in
the child welfare lexicon that has done more
harm to children than “err on the side of the
child.”

e When a child is needlessly thrown
into foster care, he loses not only mom and
dad but often brothers, sisters, aunts, uncles,
grandparents, teachers, friends and class-
mates. He is cut loose from everyone loving
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and familiar. For a young enough child it’s
an experience akin to a kidnapping. Other
children feel they must have done something
terribly wrong and now they are being pun-
ished. The emotional trauma can last a life-
time.

Unfortunately, even when we under-
stand intellectually how harmful this trauma
is, there is a tendency to dismiss it. “It’s just
emotional abuse,” we think. “At least
they’re physically safe.”

In fact, as is discussed below, often
children are not physically safe in foster care
either. But it’s also crucial to understand the
severity of the blows foster care can inflict
to the psyche. It’s the emotional harm that
leaves many former foster children unable to
hold a job. It’s the emotional harm that
leaves some unable to love or trust anyone.
It’s the emotional harm that can lead them
into an adult life filled with jails and psychi-
atric centers.

That was proven by a new study of
15,000 children who had been through the
child welfare system over 12 years. Chil-
dren placed in foster care were compared to
similarly-maltreated children left in their
own homes. The most egregious cases, the
very few in which any worker with enough
time to investigate would agree the child
should be removed, were eliminated. The
study focused on the overwhelming majority
of cases, where families have real problems,
but also a real love for their children.

The result: As they grew up, the
children left in their own homes were far
less likely to become pregnant, far less
likely to be arrested and far less likely to be
unemployed than comparably-maltreated
children placed in foster care.'’

A second study, by University of
Minnesota researchers, focused on chil-
dren’s mental health. Again they compared
foster children to comparably maltreated
children left in their own homes. Again, the
foster children fared worse.”

In both these studies the foster chil-
dren fared worse even though the birth fami-

lies received no special help, only the typical
help birth families generally get from child
welfare agencies, which often means little
help, no help or the wrong help. In the case
of the Minnesota study, some of the children
left in their own homes were not even
known to child protective services, so they
could not have been “helped” by child pro-
tective services.

For some children, “err
on the side of the child” be-
came their epitaph.

Another recent study, this one of
foster care “alumni,” found they had twice
the rate of post-traumatic stress disorder of
Gulf War veterans and only 20 percent
could be said to be “doing well.”*’

How can throwing children into a
system which churns out walking wounded
four times out of five be “erring on the side
of the child?”

e All that harm can occur even when
the foster home is a good one. The majority
are. But no one should forget children like
Patrick Traufler, Emily Mays and Dwight
Hill, all of whom died affer the State of Ari-
zona decided to “err on the side of the child”
and throw them into foster care. For these
children, “err on the side of the child” be-
came their epitaph.

Of course most foster parents don’t
kill foster children, or harm them in any
way. Many are true heroes. But the rate of
abuse in foster care is far higher than gener-
ally realized, far higher than in the general
population, and far higher than official fig-
ures indicate, since those figures are based
on agencies investigating themselves.

That same alumni study found that
one-third of foster children said they’d been
abused by a foster parent or another adult in
a foster home. (The study didn’t even ask
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about one of the most common forms of
abuse in foster care, foster children abusing
each other.) Switching to orphanages won’t
help -- the record of institutions is even
worse. > Furthermore, the more a foster care
system is overwhelmed with children who
don’t need to be there, the less safe it be-
comes, as agencies are tempted to over-
crowd foster homes and lower standards for
foster parents.

CPS was so terrified of
winding up on the front page
for returning children to a
mother once charged with
neglect, that they left them in
the hands of their alleged kil-
ler. ... Tyler and Ariana
Payne paid the ultimate price
of panic.

And, indeed, one of the first conse-
quences of the Arizona foster-care panic was
deliberate overcrowding of foster homes,
with caseworkers skirting licensing rules
and making “backdoor placements.”*

If a child is taken from a perfectly
safe home only to be beaten, raped or, like
Patrick, Dwight, and Emily, killed in foster
care, how is that “erring on the side of the
child”?

e But even that isn’t the worst of it.
Everyone knows how badly caseworkers are
overwhelmed. They often make bad deci-
sions in both directions — leaving some chil-
dren in dangerous homes, even as more
children are taken from homes that are safe
or could be made safe with the right kinds of
help. The two problems are directly related.
The more workers are overwhelmed with
children who don’t need to be in foster care,
the less time they have to find children in

real danger. So they make even more mis-
takes in both directions.

And that explains why, as more and
more children have been taken from their
homes in Arizona, child abuse fatalities have
soared. Caseworkers already underprepared
and so undertrained that the Arizona De-
partment of Economic Security itself admits
they are not up to the job** are inundated
with false allegations and cases where chil-
dren never needed to be placed in foster
care.

Fully 40 percent of cases investi-
gated in Arizona are classified as low risk.”
(For a discussion of how reform will help in
cases where that classification is wrong, see
page 20.) Workers have less time to investi-
gate each case. Warning signs are over-
looked. More children die.

Most of the time the connection is
indirect; time wasted taking large numbers
of children needlessly is, in effect, stolen
from other children in real danger.

But in one notorious Arizona case
there may be a more direct connection. As
is detailed on page 8, it’s the case of Tyler
and Ariana Payne. In that case, CPS was so
terrified of winding up on the front page for
returning children to a mother once charged
with neglect, that they left them in the hands
of their alleged killer.

And CPS sometimes says the prob-
lems were compounded by a shortage of
staff and sometimes denies this. In fact, an
overwhelming caseload probably did play a
role. But the problem wasn’t really too few
staff, it was too many cases. Tyler and
Ariana Payne paid the ultimate price of
panic.

Who is in the system?

But what explains the fact that even
when families get little help, children left
with birth parents tend to do better than
comparably maltreated children placed in
foster care?



Tyler and Ariana Payne:
Paying the ultimate price of panic

Often the connection between a foster-care panic and an increase in child abuse fatalities is
indirect. The needless removal of some children from some homes causes caseworkers to become so
busy that they overlook warning signs in completely different homes.

But sometimes the connection is much closer.

Last year, Jamie Hallam had a court order to get her children back from their father. But the
Child Protective Services division of the Department of Economic Security refused to enforce the or-
der. Why? They were investigating Hallam on a neglect charge.

Even after the allegation was ruled unsubstantiated, CPS refused to enforce the order and give
Hallam her children back.

Once public pressure and a lawsuit forced DES to release documents in the case, it became
clear that CPS was certain Hallam was using methamphetamine. The case records include some
graphic allegations. But labeling a case “substantiated” requires little more than a caseworker making
a guess and checking a box on a form. Even if a caseworker had no more than a “gut feeling” that the
allegations were true, it would have been enough to check the “substantiated” box. To simply slap the
label “substantiated” on a case, CPS doesn’t have to prove the allegation in court, or even go to court
at all. Indeed, later, apparently based on a similar suspicion, CPS would remove another child from
Hallam.

But back in March, 2006, Hallam received a letter stating that the case against her was closed.
She called CPS seeking help to get her children back. CPS told her that, the letter notwithstanding, the
case still was open. Then, a month later, CPS decided the case was closed again but never told Hal-
lam. Then in October, when Hallam had another child, and that child tested positive for methampheta-
mine, CPS opened another case, and the infant was confiscated almost at birth. When Hallam passed a
drug test, the infant was returned. CPS then failed to follow its own policies calling for face-to-face vis-
its to see if the infant was safe.

But by that time, the older children CPS would not help Hallam get back from their father were
dead.

Readers may not recognize the name Jamie Hallam, but they are likely to recognize the names
of her children: Tyler and Ariana Payne. And they’ll recognize the name of the father: Christopher Mat-
thew Payne, the man charged with murdering them, while their mother was fighting for custody.

CPS was so terrified of winding up on the front page for returning the children to a mother once
charged with neglect, that they left them in the hands of their alleged killer. And then, when CPS
wound up on the front page anyway, CPS promptly removed the surviving child, not from the father,
but from the mother — even though at no time, through any of this, was Jamie Hallam ever accused of
actually abusing any of her children. Now the youngest child must suffer arbitrary removal to foster
care, so that CPS doesn’t look even worse in news accounts.

And why is it harmful to take an infant who may have been born with drugs in his system away
from his mother? That is a lesson we should have learned from the last “drug plague”:

University of Florida Medical Center researchers studied two groups of infants born with
cocaine in their systems. One group was placed in foster care, the other with birth mothers able
to care for them. After six months, the babies were tested using all the usual measures of infant
development: rolling over, sitting up, reaching out. Consistently, the children placed with their
birth mothers did better. For the foster children, being taken from their mothers was more toxic
than the cocaine.”

In examining the lack of checks on either parent, Rep. Jonathan Paton says “you can only
come to the conclusion that they didn’t want to put time in to investigate.” Perhaps. More likely, how-
ever, they didn’t have time to investigate.

CPS has gone back and forth on whether part of the problem in this case was an acute staff
shortage in Pima County. In fact, the problem was less a shortage of staff than a surfeit of cases.
There was the foster-care panic that began in 2003. There was the mandate to “investigate every case”
which suddenly added 5,000 new cases per year in 2004. And there was the fact that Pima County
tears apart families at a rate 50 percent above the state average.
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So the so-called “shortage” was a result of the fact that workers are drowning in false allega-
tions and trivial cases, taking workers’ time away from investigating any case thoroughly enough.

But what if the allegations against Jamie Hallam were true? In a well-functioning system, she
and her children would be alive and well; living, if necessary, in a residential drug treatment program
where parents can stay with their children. But there are very few such programs in Arizona, partly
because the state has been throwing away money that could fund them on institutionalizing children.

CPS claims that Hallam was offered services and refused. But the services appear to be no
more than the cookie-cutter “counseling” and “parent education” that offer no resemblance to real
help. CPS also claims there was no way to compel Hallam to accept help. In fact, “do it or we’ll take

away your child” tends to be quite effective.

So Tyler and Ariana Payne paid the ultimate price of panic.
Yet this case has been used to argue that CPS is not aggressive enough about removing chil-

dren from their homes.

Indeed, the publicity surrounding the Payne case probably already has started another panic.
Even more families probably are being needlessly torn apart - especially in Pima County - the system
probably is becoming even more overwhelmed — and still another tragedy now is even more likely. %’

It’s explained by the fact that, con-
trary to the common stereotype, most par-
ents who lose their children to foster care are
neither brutally abusive nor hopelessly ad-
dicted. Far more common are cases in
which a family’s poverty is confused with
child “neglect.”

Several studies have found that 30
percent of America’s foster children could
be home right now if their parents just had
decent housing.”® And single parents, des-
perate to keep their low-wage jobs when the
sitter doesn’t show may have to choose be-
tween staying home and getting fired, or go-
ing to work and having their children taken
on “lack of supervision” charges.”

Other cases fall on a broad contin-
uum between the extremes, the parents nei-
ther all victim nor all villain. What these
cases have in common is the fact that there
are a wide variety of proven programs that
can keep these children in their own homes,
and do it with a far better track record for
safety than foster care.

Case in point: Robin Scoins, whose
story was told by Phoenix New Times. Sco-
ins took antidepressants and cold medica-
tion. That caused a false positive on a drug
test. So her infant son was confiscated at
birth. As New Times notes:

Not only did the baby test negative
for everything, but Scoins subsequently
passed two more drug tests.

No matter. When Scoins' boy (called C.Q. in
court papers to protect his privacy) was big
enough to leave the hospital in November,
Scoins didn't get a call to pick him up. In-
stead, a CPS worker left her a note.

CPS had taken the baby.

The reason: According to the case-
worker, Scoins had "tested positive for
methamphetamines."”

Amphetamines are present in any
number of drugs, not just crystal meth. But
while CPS caseworkers deal with thousands
of meth-related cases in the course of a
year, the staffer on Scoins' case didn't seem
to realize that. Nor did she acknowledge that
Scoins' amphetamine "positive" was in dis-
pute.

Instead, CPS's report claimed that
Scoins was a drug addict. The caseworker
wrote that she'd "abused substances for a
long period of time" — an absurd claim for
which the worker offered no supporting
documentation. The report also claimed that
Scoins had been homeless and living in a
car. Again, completely false.

Even worse, in the same report, the
caseworker claimed that Scoins' baby had
yet to be tested for drugs.

That wasn't true. C.Q.'s tests were
complete within days of his birth, two
months before. He was negative for all
drugs. ... CPS only let Scoins see C.Q. dur-
ing supervised visits. And Scoins' case-
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worker filed paperwork to take away her
other three children, too.

Ultimately, the agency dropped its
threat; when C.Q. was nine months old, CPS
finally returned him to his mother. But that
was only thanks to an attorney friend who
handled Scoins' case for free.

"l probably would not have my son
back today without that," she says.”

Drugs

But, of course, not every allegation
of drug abuse is false. And while “esti-
mates” of the proportion of child maltreat-
ment allegations involving drug abuse are no
more than guesses, and workers have a pro-
found incentive to guess high — few things
are as likely to get a judge to rubber-stamp a
removal as crying meth — there is no ques-
tion that the problem of drug abuse, like the
problem of child abuse itself, is serious and
real.

But in these cases as well, the chil-
dren are trying to tell us something. We
owe it to them to listen.

As noted earlier, University of Flor-
ida Medical Center researchers studied two
groups of infants born with cocaine in their
systems. One group was placed in foster
care, the other with birth mothers able to
care for them. After six months, the babies
were tested using all the usual measures of
infant development: rolling over, sitting up,
reaching out. Consistently, the children
placed with their birth mothers did better.
For the foster children, being taken from
their mothers was more toxic than the co-
caine.”!

It is extremely difficult to take a
swing at “bad mothers” without the blow
landing on their children. If we really be-
lieve all the rhetoric about putting the needs
of children first, then we need to put those
needs ahead of everything — including how
we may feel about their parents. That
doesn’t mean we can simply leave children
with addicts. It does mean that drug treat-

ment for the parent is almost always a better
first choice than foster care for the child.

It is extremely difficult to
take a swing at “bad mothers”
without the blow landing on
their children. If we really
believe all the rhetoric about
putting the needs of children
first, then we need to put
those needs ahead of every-
thing — including how we may
feel about their parents.

And addiction to methamphetamine
is just as treatable as any other addiction.’”
Indeed, the director of one Arizona treat-
ment center says: "I think it’s harder to treat
a pot smoker than a meth addict, because it’s
harder to make them see that it’s hurting
them. It’s not hard for a meth addict to see
that their life is out of control."*?

Unfortunately, notes the East Valley
Tribune, in an excellent story about treating
meth addition, “politicians, police and others
have promulgated several meth myths, mak-
ing the drug sound impossible to kick and
demonizing its users, particularly those who
have children.”**

Phoenix New Times found that
“meth-addicted moms can be good moms
again ...[K]ids, in general, are better off
with mom than with a foster mom. And
much better off with mom than with an insti-
tution acting as mom.”*’

But only ten percent of addicted par-
ents in Arizona get in-patient drug treatment
— and only one percent are in programs
where they can keep their children with
them, even though these are the programs
that are most likely to succeed, and best for
the children.*®
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Children torn from addicted parents
because drug treatment isn’t available also
are paying the price of panic.

It doesn’t have to be this way. There
are plenty of dedicated people in Arizona,
both within DES and in the state’s courts
and legislature. It would take only one fun-
damental compromise to set the state on the
right track:

o The right must agree to spend
more. Spending a lot of money does not
guarantee a good system, but spending at
one of the lowest rates in the nation guaran-
tees a bad one. And you can’t stop CPS
from taking away children needlessly by try-
ing to starve the agency to death. (See page
12).

o The left must agree to spend
smarter. When the Governor has managed
to squeeze more funds out of the legislature,
the money has gone almost exclusively to
taking away more children. All that has
given Arizona’s children is the same lousy
system only bigger. (See page 13). So the
left must agree to put all new, additional
spending only into safe, proven alternatives
to substitute care.

o All Arizonans must be willing to
learn from the successes and failures of
other states. Arizona is a special place, but
in terms of the challenges for protecting
children, it is not unique. All over the coun-
try, child welfare systems are grappling with
similar problems, and solving them.

Before the Panic

The foster-care panic that began in
2003 did not take a good system and make it
bad. It took a bad system and made it
worse.

Two decades ago, a lawyer in Tuc-
son tried to take on the system. Laurence
Berlin alleged widespread abuse of Arizona
foster children. He wrote:

“Many of the 38 plaintiff families ...
although not all of them, needed help that
Child Protective Services should have pro-
vided, instead, due to dangerous defects in

the system, it made matters worse. The re-
sult is a range of damages such as child
abuse and molestation in foster care set-
tings, and wrongful removal of children
from their homes and families ... The num-
ber and variety of injuries to these plaintiffs
reflects the breadth and depth of the prob-
lems in Arizona’s Child Protective Ser-
vices.”’

Then in the mid-90s, came the deaths
in foster care of TaJuana Davidson and
China Marie Davis.

China Marie’s autopsy revealed two
broken collarbones, a broken left arm, a
broken right rib, two fractures of the left
upper arm, a fracture of the right upper arm,
a broken left wrist, a broken left hand, a
broken left forearm, a broken right wrist, a
broken right forearm, fractures of both thigh
bones and a compression fracture of the
spine.

But no one suspected anything
because her foster mother always dressed
her in such pretty outfits.*®

There also were stories, then and
now, about children who died after being
left with dangerous birth parents.

But in a pattern that would be

repeated over and over, a double standard of
“lessons leaned” was applied. The deaths in
foster care were written off as aberrations,
fixable by tightening background checks and
licensing standards and other tinkering. No
one thought to ask if foster care itself might
be unsafe, and if more should be done to
keep families together.
But at least when China Marie Davis and
TaJuana Davidson died, Arizona media
respected their memories enough to take
notice. During the current foster-care panic,
deaths in substitute care have gotten little
attention (See Newspapers mourn some
children a lot more than others, page 40).

The panic begins

Earlier in this report, we cited a new
study that traces the outcomes for more than
15,000 children who were investigated by
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Mémo to the left:
PLEASE SPEND SMARTER

Suppose when he was Attorney General, John Ashcroft had proposed anti-terrorism legisla-
tion with the following provisions: Special anti-terrorism police can search any home and strip-
search any occupant without a warrant. They can detain any member of the household for at least
72 hours before they even see the inside of a courtroom. In fact, detention probably will last for
the duration of the proceeding because no judge in the special anti-terrorism court wants to look
“soft on terrorism.”

The standard of proof never reaches “beyond a reasonable doubt” as in criminal cases.
Most of the time, the standard is “preponderance of the evidence” -- the same standard used to
determine which insurance company pays for a fender-bender. Poor people arrested under this
statute get a lawyer, but the lawyer has hundreds of other cases and lacks the time and resources
to mount a defense.

Judgment is passed in secret tribunals closed to the press and the public.

Had Ashcroft proposed such a law the left would have been furious. The American Civil
Liberties Union would have declared a state of emergency. But what we have just described is the
law in Arizona, and most other states, when it comes to child abuse and neglect proceedings.

The victims of this near-eradication of due process are not adults accused of terrorism,
they are mostly impoverished children. Because when their parents’ poverty is confused with ne-
glect, the children are the ones who wind up trapped in foster care.

But it’s the political left that fights most fiercely to keep this ultimate example of “domestic
spying.” Indeed, the quickest way to get a liberal to abandon everything he claims to stand for is
to whisper “child abuse” in his ear. Instead of standing up for civil liberties the left responds by
saying this system will work just fine — if only we spent more money on it.

Yet it is the left that also claims to support prevention. It is the left that says if only we in-
vest more in a given problem before things get bad, we’ll reap long-term savings. And it’s the left
that says if we built a true infrastructure of child abuse prevention, it wouldn’t be necessary to
have so much foster care.

But when Governor Napolitano asks for more money, she seeks a pittance for prevention
and far more for even more foster care.

Arizona needs to invest its money in primary prevention, family support and also, family
preservation.

These are not interchangeable. Primary prevention and “family support” programs, like
Healthy Families Arizona are an excellent investment. They also are popular with the “foster-care
industrial complex,” the agencies that survive on a steady supply of foster children, because they
cast an enormously wide net, offering help to every “at risk” family. But that is o.k. with a lot of us
who want to curb coercive intervention into families because these programs also are strictly vol-
untary.

But precisely because it doesn’t threaten the child welfare establishment, this “goody-two-
shoes prevention” tends to be the only kind that gets wholehearted support from organizations
like the Children’s Action Alliance and various child welfare “providers.”

But child welfare systems need a full menu of help for families, including family preserva-
tion — programs that intervene after a case has come to the attention of CPS, but before a final
decision to place a child. Because this kind of prevention narrows the net of coercive intervention
into families, it tends to be less popular politically.

Any serious commitment to prevention requires both kinds. It also requires bolstering
due process protections for families.

While there is an urgent need for Arizona to spend more, it should not be more of the
same. Arizona needs to spend smarter.

And that is why there is potential for compromise.
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Memo to the right:
PLEASE SPEND MORE

It is not true in every state, but in Arizona, child welfare is a problem that badly needs to
have more money thrown at it.

By taking state-by-state estimates of total child welfare spending prepared by the Urban
Institute for the 2004 fiscal year39 (the most recent for which data are available) and dividing the
totals by the number of impoverished children in each state, one can get a rough sense of com-
parative state spending. It’s only a rough sense because it is, in fact, very difficult to measure
total spending in each state.

But such a comparison shows that Arizona spends proportionately less than all but six
other states. Arizona spends on child welfare at a rate more than 40 percent below the national
average.

Those opposed to more spending point out that there is no automatic correlation between
high spending and a good child welfare system. But that is only half the story. There is a correla-
tion between low spending and a bad child welfare system.

Yes, conservatives are right when they point out that there are states that spend vastly
more than Arizona and their systems are just as bad. Rhode Island probably spends, proportion-
ately, four times as much, and the results for children still are lousy. But that’s because Rhode
Island throws the money away institutionalizing children at one of the highest rates in the country,
and institutional care is both the most expensive form of care and the worst for children.*

What too many conservatives have not acknowledged, however, is the flip side. Of the few
states or localities that have relatively good child welfare systems, all spend proportionately more
than Arizona. Even Alabama spends more. No child welfare system in the country, state or local,
has successfully reformed while spending as little as Arizona.

So while spending more does not guarantee success, refusing to spend more guarantees
failure.

Some on the right also have argued that the Department of Economic Security should
prove it can do better before it gets any more money. But that’s like demanding that a starving
man carry a hundred pound weight up a mountain before he is fed. You’ve got to give him the
strength to make the climb first, then hold him accountable if he doesn’t get there.

Some conservatives also believe that wrongful removal can be curbed by keeping the DES
budget low. But it can’t. That’s because taking children from parents is the most politically popu-
lar task the agency performs; and it’s going to be the last thing to go in tight budgetary times.

In addition, as a result of an automatic, open-ended federal entitlement, a relatively small
state investment brings in a lot of federal foster care dollars (see page 35.) This does not mean,
as some on the right have alleged, that the state “makes money on foster care,” but it can provide
a strong incentive to use foster care instead of alternatives, and it does make foster care even
harder to cut.

So the alternatives to removal will go first. And besides, whenever there is a showdown,
the governor paints the legislature as not caring whether children die, and the legislature gives in.
The result: more money for investigations and foster care. So you wind up with the same lousy
system, only bigger.

So yes, Arizona needs to spend more. But that doesn’t mean the money should keep go-
ing into more investigations of more families, and more foster care. To come back to the analogy
to DES as a starving man: He needs to be fed — but it should be a healthy diet of prevention, fam-
ily preservation, and due process; not more foster care junk food.

And that is why there is potential for compromise.
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child protective services from 1990 through
2002. The study compares children placed
in foster care to equally maltreated children
left in their own homes. On average, the
children left in their own homes were far
less likely to become pregnant, to be ar-
rested or to wind up unemployed.

“Err on the side of
protecting the child,” Governor
Napolitano said, “and we’ll
sort it out later.” More than
four years later, it still hasn’t
been sorted out.

Among the implications: It may well
be possible to estimate how many more Ari-
zona children are doomed to pregnancy, ar-
rest and unemployment as a result of one
fateful speech by a new Governor four days
after taking office.

“Err on the side of protecting the
child,” Gov. Janet Napolitano told the an-
nual conference of the Children’s Action
Alliance, “and we’ll sort it out later.”"!

More than four years later, it still
hasn’t been sorted out.

The governor was not alone. CAA
had invited one of the nation’s leading cru-
saders against keeping families together to
be the keynote speaker at the conference. In
2003, the entire CAA conference was a pep
rally for panic.

And, according to the Arizona Re-
public, the crowd went wild. The casework-
ers were “thrilled,” the newspaper declared.
“It’s exciting. It’s energizing, and it’s just
very encouraging,” said Mary Lou Hanley,
who was then in charge of child protective
services.*

The Republic itself was even more
thrilled. Story after story, commentary after
commentary, editorial after editorial echoed

the Governor. (Or, arguably, the Governor
echoed the newspaper, which had begun its
own crusade the previous August.) It cul-
minated in an entire Sunday opinion section
devoted to bashing efforts to keep families
together.

Not that it wasn’t fair and balanced.
The Governor’s attack on family preserva-
tion from the left” was scrupulously bal-
anced by former Maricopa County Attorney
Rick Romley attacking from the right.**

In fact, even before the Governor
made her speech in January, the panic was
underway.

The panic actually began four
months earlier, when the Republic discov-
ered the death of Anndreah Robertson, a ten-
day-old infant placed with her grandmother.
According to news accounts, she died in her
grandmother’s apartment of exposure to
second-hand smoke from crack cocaine.
Anndreah actually died in November 2001.
But it was not until nine months later that
the4§tory caught the attention of the Repub-
lic.

As soon as it did, however, the Chil-
dren’s Action Alliance began spinning the
story as supposedly proving that CPS was
bending over backwards to keep children
with abusive parents, and the Republic
promptly bought it.*

The Governor’s speech didn’t start
the Arizona Foster Care Panic. But it kicked
the panic into overdrive. During the six
months ending March 31 2003, removals
already soared 18 percent over the same pe-
riod the year before.*’

Soon, the panic took its toll on chil-
dren. As caseloads soared, CPS deliberately
overcrowded foster hornes,48 because there
was no place else to put children, dramati-
cally increasing the risk of abuse in foster
care. Infants and young children began lan-
guishing in the worst form of placement of
all, parking-place shelters.

And the panic saw its first casualties.

Patrick Traufler was born two weeks
after the Governor made her speech. He had
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drugs in his system. We will never know if
Patrick could have lived safely with his
mother had they been placed in a drug
treatment program together. But even if he
couldn’t, we do know this: The good, safe
foster home that should have been available
for Patrick almost certainly was taken by
some other child who never needed to be
torn from her or his parents.

Less than two months
after he was born, Patrick
Traufler was dead and buried,
in every sense of the term.

Instead, he wound up in the foster
home of Angela Monroy. Less than two
months later, Patrick was dead. Monroy has
been charged.

According to Phoenix New Times,
Monroy had another young foster child and
two young children of her own. She was left
to raise them herself when her husband
worked a night shift.

Even after she was charged with Pat-
rick’s death, she got far more benefit of the
doubt than is ever given to Arizona birth
parents charged with abuse.

"It wasn't as if Ms. Monroy was an
evil person who set out to kill the child," the
first prosecutor assigned to the case told
New Times. "She was a young mother in
over her head, who started out with good
intentions, but was allowed to be in over her
head by the state."*

In truth, a foster-care panic leaves
everyone in over their heads. New Times
reported that CPS had no actual caseworker
to check out the Monroy house before plac-
ing Patrick there — so the agency sent an in-
tern. The intern already knew the family
personally — she told her supervisor and the
supervisor either had no problem with that,
or simply had no one else to send.

We would know almost nothing
about this if not for New Times, which
looked at the case as part of a comprehen-
sive cover story on CPS late in 2006. From
the day he died to today, The Republic al-
most completely ignored Patrick Traufler.

The one story we found that was
more than a recounting of routine develop-
ments showed more interest in, and sympa-
thy for, the area’s foster parents than the pa-
per ever did for Patrick. That story began as
follows:

For Arizona foster mothers, the pay
is 830.44 a day, which amounts to $1.27 an
hour for a special-needs baby requiring
around-the-clock care.

Not much for what can be a very de-
manding responsibility, according to li-
censed caregivers in the state.

They say it is a love of children, not
money, that motivates them to open their
homes to abused or neglected babies.

And that's why they are troubled by a
murder charge against a west Phoenix
woman, one of their own, who is accused in
the fatal shaking of a 6-week-old foster boy.

They wonder if participation in a
support system for foster mothers could have
spelled a critical difference for Angela
Marie Monroy. 20

No one has ever explained why. But
Patrick’s death is an inconvenient contradic-
tion of the thesis that child removal equals
child safety, and CPS needs to take away far
more children — in other words, “err on the
side of protecting the child, and we’ll sort it
out later.”

Less than two months after he was
born, Patrick Traufler was dead and buried,
in every sense of the term.

But he may not have been the only
early casualty.

In June, 2003, Phoenix police found
seven-year-old Isaac Loubriel huddled in a
closet, emaciated, and wearing only a dia-
per. The police were there at the suggestion
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of Isaac’s CPS caseworker, who was too
busy to see for himself.

According to the East Valley Trib-
une:

“One of the more troubling aspects
of this case is that when the children’s
grandmother told a CPS caseworker earlier
this month that Isaac was being abused, he
told her he was too busy with other cases to
respond.”"' [Emphasis added].

The Governor’s
definitional obsession

Much of the attention during the
panic focused on an odd obsession from the
Governor’s office — the definition of child
protective services. The claim was made,
then repeated over and over, that CPS work-
ers were leaving children in danger because
the definition in state law didn’t emphasize
protecting children over preserving families.
In truth, CPS was not confused at all.

Consider what happened the one
time we know of in the past ten years in
which the Arizona Republic examined the
plight of a falsely accused family in a major
news story. The story appeared in May,
2002, several months before the panic be-
gan. Unlike the overwhelming majority of
families caught up in the system, this family
was middle-class, and the false allegation
sprang from a faulty medical diagnosis.

According to the story, the then CPS
program administrator, Flora Sotomayor
was not confused about CPS’ mission at all.
Confronted with the harm done to the chil-
dren in this case, “Sotomayor doesn't worry
about lawsuits or critics. She would rather
apologize if allegations turn out to be false
than leave a child to be hurt again.””?

Further evidence that definitions
were not the problem can be seen in the fact
that, by the time the definition actually was
changed, in December 2003, removals al-
ready had soared.

Rather, the reason Arizona CPS was
leaving some children in dangerous homes is
the same reason every CPS agency leaves

some children in dangerous homes: Case-
workers are too busy to make good deci-
sions. A foster-care panic puts them in the
position of Isaac Loubriel’s worker — too
busy even to look into a case.

In fact, by the time Isaac was found,
most of those who started and fomented the
panic were having second thoughts. Indeed,
within six months almost everyone had
changed their minds; though it is unlikely
that anyone ever will admit it.

The rhetoric from the governor’s of-
fice, and the Republic changed significantly.
The op eds stopped equating child safety
with child removal. Indeed, the Governor’s
advisor for human services, Noreen Sharp,
wrote that “[I]t is both simplistic and erro-
neous to equate child protection with child
rescue or removal from home.”> And when
the Governor actually signed the bill that
included the change in the definition of CPS,
she didn’t even mention that provision.

Even CAA changed its tune to the
point that, at its 2004 Annual Conference the
keynote speaker was the former head of the
[llinois child welfare system — the one who
had helped stop the panic and dramatically
reduce foster care in that state.

(Well, some in CAA realized the
panic was backfiring. In April, 2003, Beth
Rosenberg, CAA’s Director of Child Wel-
fare and Juvenile Justice, shouted at the au-
thor of this report that “It has become almost
impossible to remove a child from the home
in Arizona!” Even as she was shouting
those words, removals since the panic began
already had climbed by 18 percent over the
same period the year before.”*)

More than the Governor’s rhetoric
had changed. She had hired to run the De-
partment of Economic Security a nationally-
known reformer who had made his reputa-
tion by using family preservation to keep
children safe.

By zeroing in on the primary cause
of actual child maltreatment and the issue
most often confused with child maltreatment
— poverty — Dave Berns had significantly
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reduced placements in the child welfare sys-
tem in El Paso County, Colorado. And he
had improved child safety.®> As the Repub-
lic noted in a 2004 profile, the classic Dave
Berns story

“involves a great-aunt in Colorado who
took in seven nieces and nephews when their
mother no longer could care for them be-
cause of drug addiction.

“Facing eviction, the loss of her car
and $5,000 in debt, the great-aunt called
child-welfare officials to give up the kids.

“A child-welfare supervisor asked
Berns, "I can't give her $5,000, can I?" They
worked out how much it would be to place
the seven children in foster care for a year:
$3168,000.

They got her the $5,000. It was a
wise use of money.””°

Before he arrived, Berns clearly had
been reading Arizona newspapers. So he
found some of the facts on the ground sur-
prising: “When I got here, I thought maybe
we had a big, massive family preservation
program in Arizona,” Berns said. “I have not
found that program yet.””’

Given his track record it’s no wonder
an Arizona Republic headline asked “Can
star czar rescue CPS?” Given what he was
up against, it’s no wonder that, even for
someone as talented as Berns, the answer
proved to be no.

The hiring of Berns and the change
in rhetoric made it clear: If they had it to do
over again, it is unlikely that anyone who
pushed for the huge surge in child removals,
the Governor, the Republic or even CAA,
would do it that way again.

What caused the change?

First, the fact that the consequences
became so clear so soon — the overcrowded
foster homes, the children piling up in shel-
ters. Second, NCCPR came to Arizona at
the invitation of former State Rep. Laura
Knaperek. We met with journalists, legisla-
tors and DES staff. But we suspect that,
most important of all, Noreen Sharp, real-

ized that “err on the side of protecting the
child and we’ll sort it out later” was a disas-
ter for the state’s children, and persuaded the
governor to reconsider.

“When | got here, |
thought maybe we had a big,
massive family preservation
program in Arizona. | have not

found that program yet.”
-- Dave Berns, October, 2003

But the very fact that no one will
admit this has helped keep the panic going.
(Indeed, the Republic insists, to this day,
that, while it would be nice if someday there
are alternatives, the panic was necessary at
the time and, presumably, still.) So have
other factors discussed later in this report.
Perhaps most important: It is much, much
easier to start a foster care panic than to stop
one.

The investigate-every-case debacle

And then, in mid-2004, another key
error made the panic even worse.

Among  Governor  Napolitano’s
promises, incorporated into legislation
passed in 2003, and taking effect in mid-
2004, was a pledge that CPS would “inves-
tigate every report.”

In some quarters, this promise has
been misunderstood.

When someone calls a state child
abuse hotline, that is known as a “referral.”
In every state, such referrals are screened.
Criteria vary from state to state, but typi-
cally, if the call lacks even the most basic
information for an investigation, or if the
allegations, even if true, don’t meet the defi-
nition of maltreatment in state law, they are
screened out.
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Arizona screens out reports at a rate
that is about the national average.”® The
changes to state law in 2003 did not change
that.” Rather the change in the law was
aimed at the next step in the process.

Arizona botched
differential response from the
start. For one thing, the
legislature thought it was
approving something
completely different.

Starting in 1998, Arizona adopted an
approach that has been used successfully in
at least a dozen other states. It goes by a
variety of names, “two tier,” “differential
response” and “dual track” among them.

Cases that are deemed by the hotline
to be likely to be less serious are either re-
ferred to private agencies under contract or
simply handled differently by CPS, with
workers providing an “assessment” and of-
fers of voluntary help instead of a full-scale
coercive investigation of the family.

The approach makes sense for a va-
riety of reasons. For starters, a child abuse
investigation is not a benign act.

Having a stranger come to the door —
or your school — pull you aside and ask
questions about the most intimate aspects of
your life can be an enormously traumatic
experience for a child; and the younger the
child the greater the trauma. It can leave
lifelong emotional scars.

Three of the nation’s leading schol-
ars of child welfare in the 20" Century, the
late Anna Freud, Joseph Goldstein and Al-
bert J. Solnit wrote that children

"react even to temporary infringement
of parental autonomy with anxiety, diminish-
ing trust, loosening of emotional ties, or an
increasing tendency to be out of control. The

younger the child and the greater his own
helplessness and dependence, the stronger is
his need to experience his parents as his law-
givers - safe, reliable, all-powerful and inde-
pendent . When family integrity is broken or
weakened by state intrusion [the child's] needs
are thwarted and his belief that his parents
are omniscient and all-powerful is shaken
prematurely.””’

Even worse, when the allegation is
physical abuse the investigation often is ac-
companied by a stripsearch by a caseworker or
a doctor looking for bruises. If anyone else
did that it would be sexual abuse. And if the
allegation is sexual abuse, the medical exam
can be a lot more traumatic.

But differential response also has
another advantage. Without such a program
hotlines have only two options when they
receive a report: “All” or “nothing;” that is,
do the full-scale investigation with all the
attendant trauma, or do nothing at all. By
providing a third option, differential re-
sponse both narrows and widens the net,
bringing help to families that otherwise
would get nothing at all.

A review of the literature, commis-
sioned by the federal government, revealed
that all studies done on differential response
found better safety outcomes.’ A more re-
cent independent evaluation of Minnesota’s
pilot differential response system also found
that child safety improved.®*

But Arizona botched differential re-
sponse from the start. For one thing, the
legislature thought it was approving some-
thing completely different.

It’s not entirely clear what lawmak-
ers thought they were voting for. The spon-
sor of the bill to create Family Builders ac-
tually thought his legislation called for an
entirely different kind of program, called
Intensive Family Preservation Services.®’
This is an outstanding approach with a far
better track record for safety than foster
care® when such interventions follow the
model of the first such program, Home-
builders in Washington State. Arizona ur-
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gently needed such a program a decade ago,
when it had a tiny pilot version, and it still
does. But this program has nothing to do
with differential response. The legislature
apparently confused Homebuilders with
Family Builders.

And, it seems, some of the agencies
hired to provide the service were less than
enthusiastic.

Family Builders was supposed to be
used for cases in which, for example, a
home was filthy, or parents lacked enough
food for a child or were leaving their chil-
dren without enough supervision; not for
cases in which parents beat, torture or, as in
one high-profile Arizona case, cage their
children. And not for cases where the child
would be in imminent danger if the family
turned down voluntary help.

Keys to such a program’s success are
availability of services, particularly concrete
help like rent subsidies and day care, and
also an attitude of empathy and respect for
troubled families — a helping hand instead of
a wagging finger.

Not exactly the approach taken in
this op ed column for the East Valley Trib-
une, in which Family Builders is attacked
because families can turn down the help.

It’s kind of like being an alcoholic;
you have to admit you have a problem be-
fore any real change can occur. How many
violent or neglectful parents are willing to
stand up and announce, "My name is . . .
and I'm a child abuser?" ...

In fact, one should not have to say
“My name is ... and I’'m a child abuser,”
because, when differential response pro-
grams are working correctly, those in them
generally are not child abusers.

The critic goes on to complain about
a proposal to limit Family Builders to refer-
rals instead of providing services.

In other words, agencies ... would
receive a referral, make one home visit and
be allowed only to offer suggestions on
where the family might go for assistance.

"Gee, if you're having trouble keeping those
kids in their cages, try PetsMart."”

Stereotyping everyone in Family
Builders as a potential kid-cager would be
bad enough had this attack come from one
of the usual suspects, like the Governor or
the Children’s Action Alliance or a certain
prominent newspaper columnist.

But it didn’t. This smear came from
a representative of one of the contractors
that actually provided Family Builders ser-
vices — Lane Barker, then director of opera-
tions, and now executive director of Deve-
reux Arizona. Imagine being an over-
whelmed single parent with a messy home
and having Mr. Barker come to your door to
offer “help” and it’s easy to see why differ-
ential response didn’t work too well in Ari-
zona.

And Devereux is in no position to be
throwing stones.

The Arizona operation is part of a
huge nationwide chain of substitute care
services, with a heavy emphasis on group
homes and residential treatment centers.

Things haven’t always gone well.

San Diego Union Tribune, May 3, 1999:

Although the county's latest assess-
ment of Devereux says, "Appears to be a
well-run facility,” there are troubling indi-
cations that all may not be well.

State licensing authorities called a
meeting with Devereux officials in February
to discuss "overall problems with the selec-
tion and hiring process of staff," licensing
records state. That meeting was prompted
by concerns that two staff members may
have helped a former Devereux employee
rob one of the Devereux homes at gunpoint,
"putting the clients at risk,"” according to a
licensing report. And licensing officials are
continuing to work with the home to resolve
the concerns.

At another Devereux facility, a teen-
age girl fell victim to the seductive pressure
of a male child-care worker who coerced
her to have sex with him on more than two
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dozen occasions in 1997, according to a
complaint substantiated by state licensing
authorities.

Miami Herald May 11, 2001:

A consultant hired by the state De-
partment of Children & Families to study
residential treatment centers for Florida fos-
ter kids reported in February his critical”
concern over the “widespread use'" of psy-
chiatric drugs on children in state care. ...

At Devereux Florida Treatment Net-
work, another treatment center, the consult-
ant said 80 percent of the residents were be-
ing medicated. ...

“The use of this medication allows
the individual a level of control of their be-
haviors and assists them in gaining insight
to their problems and thus [to] take advan-
tage of the program," the consultant quoted
a Devereux doctor as saying.

Washington Post, June 16, 2003:

At first, Kenny liked Devereux.

"It looked all pretty from the outside,
like a resort almost,” he would recall.

Devereux counselors told Kenny he
could earn privileges with good behavior.
But Kenny, then 15, stumbled. He smoked
marijuana and had sex with girls on his unit.
There were rival factions of teens at the cen-
ter, and they frequently got into fistfights.
Kenny was among them. Combative children
were strapped into "safety coats" and in-
jected with Thorazine, a powerful psycho-
tropic drug, Kenny later would say. ...

The streets had prepared Kenny for
the treatment center. In many ways, it was a
culture he recognized. Tough kids were re-
spected. Weak ones became prey. Kenny was
one of the tough ones. ...

Devereux would argue that these are
isolated incidents, and we know of no one
who claims otherwise. But the same would
apply to parents in Family Builders who
brutalize and cage children.

So why would Devereux attack Fam-
ily Builders this way?

Perhaps because Barker’s proposed
solution was to force parents to accept the
services the Family Builders “provider” of-
fered — a good deal for providers. Or per-
haps because a lot of the big money in child
welfare comes from foster care and, espe-
cially, residential treatment, where centers
may charge $71,000 or more per year per
child®® even though two scholarly reviews of
the literature®’ have found, and even the
former head of the trade association for
agencies, the Child Welfare League of
America, admits® — there is little evidence
that residential treatment does children any
good. Community-based alternatives, such
as Wraparound programs work better and
cost less.

Furthermore, this commentary was
written just as Dave Berns was arriving in
Arizona, and Berns was known for reducing
institutionalization in El Paso County.

But by the time Berns arrived, the
governor already had been demanding that
CPS investigate every report, and Berns said
he agreed. He said he wanted CPS workers
to see the cases first and then be able to as-
sist families in getting the help they needed.

We felt it would be better to fix Fam-
ily Builders instead of abolishing it. But we
also felt that, given Berns’ track record, he
was entitled to whatever structure he said he
wanted, so we did not oppose this.

It turns out, we were both wrong.

With the abolition of differential re-
sponse, 5,000 cases each year that used to be
diverted cascaded down upon CPS workers
already frantic because of the foster care
panic. Now, as noted earlier, 40 percent of
the reports investigated by CPS every year
are classified as minor. The infrastructure of
prevention Berns wanted still doesn’t exist.

Aha, some will say. But the Arizona
Daily Star recently reported on a case CPS
thought was low-risk only to find children
living in hideous squalor. And it turned out
CPS overlooked the case for a year.”
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Doesn’t that show the need to be even more
aggressive about investigating every case?

By September 2005,
even CPS admitted many of
the children they had taken
over the previous two years
could have remained safely in
their own homes had the
agency intervened earlier and
offered the right kinds of help.

No, it doesn’t. On the contrary, it
shows what happens when you flood CPS
workers with 5,000 additional cases during a
foster-care panic.

If Arizona had a true differential re-
sponse program, a well-trained worker
would have been sent out on this particular
case. As soon as she saw — and smelled —
the home, she would call CPS and get their
immediate attention.

Instead, this case got lost amid all the
others cascading down upon workers. So
instead of being investigated within seven
days, as regulations require, it didn’t get in-
vestigated for a year — and only then because
sheriff’s deputies happened to be called to
the scene.

So the Arizona Foster Care Panic
rages on. As noted at the start of this report,
by October, 2004, the number of children
torn from their homes was up 40 percent
from two years earlier. Removals have re-
mained at this same level ever since.”

By September 2005, even CPS ad-
mitted many of the children they had taken
over the previous two years could have re-
mained safely in their own homes had the
agency intervened earlier and offered the
right kinds of help.”’

That month, DES released a “Blue-
print” for reform. But the Blueprint also

revealed the extent to which Berns had been
stymied by Arizona politics and the foster-
care panic. The plan called for reducing the
number of children in foster care by June 30,
2006 by only five percent.”” Even that mod-
est goal was not achieved; the number of
children in care declined by less than one
percent.”

Perhaps the saddest day of all was
August 24, 2005.

That morning, readers of the Arizona
Republic awoke to one of many editorials
praising Governor Napolitano for suppos-
edly putting “the safety of children first”
when she demanded that far more children
be torn from their homes. “It was an over-
due change,” the Republic declared.”

At the same time, Emily Mays, a 16-
month-old foster child was being rushed to a
hospital in Tucson with life-threatening inju-
ries.

That same night, as other Republic
subscribers were reading in that same edito-
rial that “When a child is taken form an abu-
sive home, most observers would say she’s
been ‘rescued,”” Emily Mays was taken off
life support.

A pathologist determined that Emily
died as a result of blunt-force trauma. The
foster parents face charges of felony child
abuse.”

Just three months later, another Tuc-
son foster child, Dwight Hill, would die.
The foster mother was convicted of reckless
child abuse and sentenced to ten years pro-
bation.”

But a check of the Republic’s online
archives indicates that the Republic has
found neither death worthy of a single story.
Understandable, some might argue, since
these cases took place in Tucson. But the
Republic circulates statewide, and is viewed
as Arizona’s “newspaper of record.” And
the deaths of children allegedly at the hands
of birth parents, also in Tucson, have been
mentioned in five stories just since March of
this year. In addition, the Republic went to
court to obtain all of the records in those
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cases. It has shown no similar interest in
Emily or Dwight — and showed no such in-
terest in Patrick Traufler, who died in the
Phoenix area.

Even in Tucson, an NCCPR check of
online newspaper archives finds that there
have been far more stories about the chil-
dren allegedly killed by birth parents in
2007 than about the dead foster children go-
ing all the way back to 2005. And the dis-
parity is understated since it doesn’t include
all the stories spun off from the more recent
cases, attacking CPS for not being aggres-
sive enough about tearing apart families.
(See Newspapers mourn some children a lot
more than others, page 40.)

The events of August 24, 2005 show
that irony isn’t dead. If only the same could
be said for Emily.

Training is no substitute
for due process

If there is one state that should un-
derstand the importance of open, account-
able systems that preserve the rights of all
when children’s futures are at stake, it is
Arizona. Because Arizona is where the “go
away and leave it to the experts” approach,
and the “we’re doing all this for your own
good so you have no rights” philosophy
were tested and struck down by the U.S. Su-
preme Court - in the arena of juvenile jus-
tice.

Although it sounds like something
from a distant time or another nation, it hap-
pened in the 1960s in Arizona:

A 15-year-old boy, Gerald Gault, al-
legedly made an obscene phone call. He
was arrested. He had no right to a lawyer.
He had no right to confront the witnesses
against him - there were none. He was not
told of his right against self-incrimination.
No record was kept of the testimony.

The judge sentenced him to the state
juvenile reformatory — for six years.

It could happen because juvenile
courts supposedly were intended to rehabili-
tate, not punish, and everything was being

done “in the best interests of the child.” It
was done in secret in order to “protect” the
child, and it was all left to the experts be-
cause, of course, they knew best.

Forty years ago, the U.S. Supreme
Court ruled that you can’t do that to a child
in America. ‘“Under our Constitution,” the
court ruled, “the condition of being a boy
does not justify a kangaroo court.””’

Unfortunately, the kangaroos hopped
over to child welfare.

Imagine if anyone were
to argue that criminal trials
should be closed to press and
public because if we just train
police well enough, they’ll
never arrest anyone who is
innocent.

Consider the arguments made by two
opponents of opening records after child
abuse fatalities — both legislators. One has,
in the past, derived part of his living from
the child welfare system. The other makes
all his money (aside from his legislative sal-
ary) that way.

The lawmakers don’t even want pub-
lic hearings. According to the Arizona Daily
Star:

"I don't see how these hearings are
going to help child welfare in the state,"
[Rep. David] Bradley said last week.

[Rep. Pete] Hershberger, a Republi-
can, and Bradley, a Democrat, warn that
lawmakers who don't fully understand the
extremely sensitive, potentially dangerous
and grinding work of Child Protective Ser-
vices can do more harm than good with their
push for openness. Instead of stripping con-
fidentiality rules, they say, lawmakers
should give CPS enough highly trained
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caseworkers and substance abuse treatment
resources.

"The quality of the CPS worker
should improve," Hershberger said. The
more qualified people who can look at a
case and evaluate the circumstances, the
better the result for kids, Bradley said.

In other words: We know best, the
rest of you, butt out. Give workers enough
training, it is argued, and they’ll never make
a mistake. They’ll never destroy an inno-
cent family, and they’ll never leave a child
in danger, in his own home or a foster home,
despite warning signs. Or if, by chance they
do, the system will cleanse itself, entirely
behind closed doors.

Imagine if anyone were to argue that
criminal trials should be closed to press and
public because if we just train police well
enough, they’ll never arrest anyone who is
innocent.

Hershberger says we should defer to
his wisdom “as a licensed counselor and a
human services professional for more than
30 years...” when he tells us that more
openness will traumatize children. That’s
exactly what many of his fellow “experts”
said in more than a dozen other states when
they opened court hearings. But many of
them now admit they were wrong, and not
one state which opened those hearings has
seen a reason to close them again. (For a
detailed discussion and examples, see Rec-
ommendation 9 below.)

In fact, Hershberger seems to view
the whole idea of a trial as simply a ritual
CPS must endure before it gets whatever it
wants. He opposed a proposal to raise the
standard of proof CPS must meet before
tearing a child from everyone she knows and
loves on grounds that “it would squander
already limited resources on lengthier court
processes. . 78

Well, yes. If CPS actually had to
show a child was in danger after taking him
away it might require a little more work.

Given the stakes for the child, however, it
doesn’t seem to be too much to ask. (Yes,
we said after, not before; as is discussed be-
low, CPS gets a free shot at any child in the
state for three to seven days. During that
time the agency need prove nothing to any-
one.)

But even as he claims that families
would be protected if everyone had training
and expertise, Hershberger, and other oppo-
nents of real due process, simultaneously
claim that, on this score, everything is fine
right now.

That is not unusual. Indeed the
quickest way to know if a child protection
agency or its backers are being disingenuous
is if they speak of due process as if it exists.
So Hershberger tells us:

Before the child is made a ward of
the state, CPS presents its case to the court,
where parents are provided an attorney.
This attorney will be with them throughout
the process. If parents disagree with the out-
come of a CPS investigation, they can ap-
peal the decision, again, with an attorney
provided to them.”

Similarly, former Children’s Action
Alliance president Carol Kamin blithely re-
assured Arizonans that “Arizona’s CPS sys-
tem has an extraordinary number of checks
and balances to prevent children from being
removed from their homes unnecessarily.”*’

That’s the Disney version. Here’s
how it works in real life:

For starters, a child can be trapped in
foster care for days, maybe a week before
any court makes that child a ward of the
state. As in every other state, caseworkers
have the right to take a child entirely on
their own authority whenever they deem it
necessary. In some states, caseworkers can
remove children themselves, in others they
call law enforcement to do it for them. In
Arizona, this means that CPS has a free shot
at any child in the state for at least 72 hours.



When a legislator runs a foster care agency

Imagine the reaction if, when Congress had to decide how much to spend on the military
and what to spend it on, one of the Members of Congress voting on the issue was, himself, the
CEO of a defense contractor.

Imagine the response if a Congressional committee was voting on whether or not to inves-
tigate the causes of high gas prices — but one of those voting was both a Member of Congress
and, say, the CEO of Exxon-Mobil.

But apparently, the military-industrial complex is one thing, the foster care-industrial com-
plex, that network of private foster care and residential treatment “providers” paid for each day a
child is in one of their homes or institutions — is another; at least when we’re talking not about
Congress, but about the Arizona Legislature.

Consider the case of Rep. David Bradley of Tucson. Bradley is an outspoken supporter of
hiring more CPS caseworkers. And he is an outspoken opponent of recent efforts to make the
system more open.

But Bradley holds another job: He is the longtime president and executive director of La
Paloma Family Services, a private agency that provides foster care, residential treatment and
other services to children ages 12 to 18, including those referred by CPS.

There is no reason to think that Bradley is ill-motivated. He might well take the same posi-
tions no matter what his full-time job. But the fact remains that when Bradley votes for more
money for CPS caseworkers, he may be increasing the likelihood that more will be spent on his
own agency. And if he votes in favor of one program and against another, that also may affect his
agency.

Yes, Bradley also supports things NCCPR favors, such as more drug treatment. But all
private agency chiefs say they also support help for families — as long as there’s enough money
left over after the foster care and the residential treatment are covered — and foster care and resi-
dential treatment are so expensive that they eat up a lot of the money. When Bradley votes to
fund any service that La Paloma provides, whether we also favor it or not, it still raises questions
—though it is perfectly legal.

Similarly, NCCPR agrees with those who feel that young people who have grown up in fos-
ter care should be able to stay there until they are 21, instead of being thrown out onto the streets
at 18. (When it’s a foster home versus the streets, the foster home is likely to be the less detri-
mental alternative.) But the questions still arise when Bradley sponsors such a bill, as he did dur-
ing the most recent legislative session (SB 1111).%

Bradley says he does not recall sponsoring that bill. But he says that under House ethics
rules, as long as more than ten providers are offering a given service, there is no conflict in his
voting to fund that service in general. There are many more than ten providers offering substitute
care services, and Bradley notes that La Paloma gets a very tiny share of the DES budget.

More generally, regardless of the standard in House ethics rules, Bradley says “If there
was a connection between my agency benefiting to the exclusion of other agencies then | would
see that as a problem.” Asked if it’s a problem if all agencies benefit, he replied: “l don’t see that
as a big issue.”®

Another potential conflict arises over the issue of openness. According to the Arizona
Daily Star, Bradley and Rep. Pete Hershberger strongly oppose more transparency from CPS.
They even oppose efforts by their colleague, Rep. Jonathan Paton, to open to the press and the
public a hearing on recent fatalities scheduled for the end of August. Bradley and Hershberger
told the Tucson Citizen that, in effect, if the state just spends enough on CPS, everyone there will
be professional enough to do the right thing, so it’s fine if it’s done in secret.®

In an interview with NCCPR, Bradley explained that “l am completely in favor of as much
openness as possible as long as it’s not deleterious to the individual children or their families or
their siblings or other people.”8

But what if, at some point, Bradley’s own agency were involved in a controversy over a
child abuse fatality or other problem? The case of Dwight Hill illustrates how that could have
happened. Dwight’s foster mother was convicted of reckless child abuse and sentenced to ten
years probation.
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At one time, before the child ever was placed there, the foster home where Dwight Hill died
was overseen by La Paloma Family Services. La Paloma had nothing to do with the placement of
Dwight Hill in the home, however. By then another agency was overseeing the home.*

Bradley argued that if his agency ever were involved in a tragedy, his status as a legislator

would lead to more scrutiny, not less.

But should Bradley be speaking out for secrecy in such cases, and possibly be in a posi-
tion to vote on the extent to which hearings and records are open in general, when at some point
such hearings and records might touch on the work of his own agency?

Replied Bradley: “l don’t see a conflict there.

1386

Rep. Hershberger also may have a conflict, though again, nothing that violates any law.

According to Phoenix New Times:

Before he was elected to the House, Hershberger was a full-time employee at a Tucson
social service agency called Open Inn. Tax records show that Open Inn gets the bulk of its fund-
ing - more than $3 million annually - from government contracts. As Hershberger acknowledges,
some of those contracts are with CPS's parent agency.

It's not clear just how much he's being paid. The personal disclosure form that Hershber-
ger has on file with the secretary of state shows only that the total is over $1,000. He claims he
hasn't billed Open Inn in months and that the company's ties don't factor into how he feels about
CPS. (And what he's doing is not a legal conflict of interest, according to Arizona's rather lax laws

regarding legislators.)”

But never let it be said that Hershberger lets down his guard on matters of potential con-
flict of interest or disclosure. It was thanks to Hershberger’s diligence that the world learned that
the Arizona Family Rights Advocacy Institute had taken a position on legislation without filling out
the myriad forms and paying the small fee required to register under state lobbying laws.

Sure, the institute’s sole staff is Robin Scoins, whose story is told elsewhere in this report.
Sure, she has no salary. Sure, she pays all expenses out of her own pocket. Sure, because of
those miniscule expenses she often doesn’t even have the money for both phone service and e-
mail — let alone wining and dining lawmakers. And sure, Hershberger is the most prominent op-
ponent of curbing the power of CPS, and so, almost always disagrees with Scoins. But Hershber-
ger assures us that reporting a volunteer advocate to state officials with the power to prosecute
her was not meant to intimidate her into silence. It was, Hershberger said, a matter of principle.88

In the end, the state didn’t prosecute, but Scoins had to agree to speak only as a private
citizen, not on behalf of AZFRAI. As a result, she says, she can’t speak for others who are afraid
to tell their stories for fear of retaliation from CPS. But legislators remain free to vote for bills that

might benefit their agencies.

(Hershberger himself estimates five to seven
days.)"

That may not seem like much, but
children don’t comprehend time the way
adults do. The younger the child, the more
slowly time seems to pass. For a three-year-
old, torn from everyone she may know and
love, it can be an eternity. And how, ex-
actly, does one explain to this child the dif-
ference between being taken by CPS and
being kidnapped? The fact that the people
from CPS almost certainly mean well and
think they are doing what’s best for the child
isn’t going to ease the suffering.

Meanwhile, CPS has at least 72
hours to prepare a case. On the other side is

almost always an impoverished, over-
whelmed birth parent who, Hershberger ad-
mits, doesn’t even get a lawyer until that
very hearing.

And that lawyer may not have a lot
of time.

Phoenix New Times reports that in
Maricopa County, for example, private at-
torneys are assigned to represent parents and
serve as guardians ad litem for children in
child welfare proceedings. (GALs recom-
mend what they think is best for the child,
regardless of that the child may want.) The
same private attorneys represent juveniles
accused of delinquency. They are paid
$1,000 for the first year of a case, no matter
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how much work they do, or how little. For
every year the case continues thereafter, the
amount falls to $250 for a parent’s attorney,
$400 for a GAL.

In a recent report to the
legislature, DES admitted that
families are being investigated
by “an inexperienced
workforce that is unable to
deal with the complex issues
present in the child welfare
system.”

Citing county figures, New Times re-
ports that, under this system, 37 lawyers
each made more than $100,000. The lawyer
who made the most in 2006 had 786 cases
pending at the start of 2006 and added 500
more over the course of the year. At the
start of 2007 she had 860 cases pending.

But the lawyer says those figures are
wrong. She says she has only 468 cases.
And besides, she says, the judges and her
clients are not complaining about her work.

But reform is coming — sort of. New
contracts, effective July 1, limit the total
number of cases for any one lawyer to 260.”°

Still another indication of the nature
of legal representation for families can be
seen in the data for termination of parental
rights cases. From April through Septem-
ber, 2006, CPS in Arizona sought to termi-
nate parental rights 370 times. They won
365 times.”' Either CPS is practically never,
ever wrong when it seeks to destroy a family
forever, all the lawyers at CPS have the
skills of Clarence Darrow, or they don’t face
much opposition.

Presiding over all this is a judge who
knows that if he sends the child home and
something goes wrong, his career may well

be over. But he can keep hundreds of chil-
dren needlessly in foster care and, while the
children will suffer terribly, the judge is
safe.

The standard CPS must meet to hold
the child in foster care at this hearing and
every other until termination of parental
rights is not “beyond a reasonable doubt”
the standard he would have to meet were he
trying a child murderer in criminal court, or
even “clear and convincing” evidence, the
middle standard used by the courts. The
lawyer need only “prove” his case by “pre-
ponderance of the evidence,” the lowest
standard in American jurisprudence, the one
used to decide which insurance company
pays for a fender-bender.

A proposal to raise this standard was
defeated in 2006.

For her part, Kamin cites internal
processes that supposedly protect families,
such as “removal review teams” which, as
the name implies, check to see if a removal
was a good idea after-the-fact. But half the
members of the team are the worker who
took the child in the first place, and her su-
pervisor. And in her commentary citing
these teams, Kamin neglected to mention
that CAA has fought for years to get rid of
them.”

There is one more problem with try-
ing to substitute expertise for due process.
Even if one believed it would work, the ex-
pertise doesn’t exist. In a recent report to
the legislature, DES admitted that families
are being investigated by “an inexperienced
workforce that is unable to deal with the
complex issues present in the child welfare

So at a minimum, shouldn’t there be
openness, accountability, and full due proc-
ess until the necessary “expertise” is pre-
sent?

Human teddy bears

The Arizona foster-care panic has
had one other dreadful effect — it exacer-
bated an artificial “shortage” of foster
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homes. In 2005, fully 23 percent of children
taken from their parents were forced into
group homes or institutions.”* With no place
to put the children, they started backing up
in one of the worst forms of placement of
all, so-called “shelters.”

These places are bad for children
even when they are used as intended, as a
first-stop “parking place” for a few days.

When “care” provided by rotating
shift staff drags on for months, it almost
guarantees emotional problems for the chil-
dren — and the younger the child, the greater
the risk of enormous harm.

Yet shelters remain among the most
sacred cows in all of child welfare. And no
wonder. Donors love them. They can get a
plaque on the wall for giving money or fur-
niture or, if they’re really rich, donating a
whole building. Volunteers love them. They
can turn real flesh-and-blood human beings
into human teddy bears who exist for the
volunteers’ gratification and convenience,
even as they convince themselves they’re
helping children. Whey they get bored with
their human teddy bears, they simply hand
them back to the shift staff.

Shelters are exercises in adult self-
indulgence and adult self-delusion. As with
any form of orphanage, and that’s really
what shelters are, a whole rationalization
industry has grown up around them.

“How can you call us an institution?”
the people who work at the local shelter say.
“We have ‘cottages’ and they’re so pretty.
We’re so homelike.”

But it’s not the buildings that make a
home, it’s the people. And a succession of
shift staff workers and ever-changing volun-
teers is no substitute for a family. Children
know the difference between “homelike”
and home. And they know the difference
between a Potemkin Village family and a
real family.

“Our shelter provides ‘stability’” the
operators will say, so children don’t move
from foster home to foster home. But again,
it’s the people in a child’s life that create

stability, not the bricks and mortar. A child
in a shelter endures a multiple placement
whenever the shift changes. She endures
multiple placement when the weekend
workers replace the weekday workers. And
she endures multiple placement when the
volunteer who seemed so interested in her
last week has something better to do to this
week and doesn’t show up.

Shelters are exercises in
adult self-indulgence and
adult self-delusion. As with
any form of orphanage, and
that’s really what shelters are,
a whole rationalization
industry has grown up around
them.

“We must be doing good work,” the
volunteers say. “Look how the children
come running up to us to hug us.” One
staffer at a Nevada shelter said he loves
coming to work because babies and toddlers
“grab my leg. They call me Mr. Lou. They
tell me they love me.””

But when a young child grabs the
legs of anyone who will pay him a little at-
tention and tells him “I love you” he’s not
getting better — he’s getting worse. He is
losing his ability to truly love at all, because
every time he tries to love someone, that
person goes away. We are setting some of
these children up to become adults unable to
love or trust anyone.

The parking place industry will come
back with claims that they can “assess” chil-
dren and “stabilize” them, so that they can
find the right foster home for the child when
he or she leaves.

That was the theory in Connecticut,
when they set up a network of such shelters
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in 1995, in the wake of a foster-care panic in
that state.

With everything we know
about what works and what
doesn’t work for children in
the 21° Century there is only
one word for institutionalizing
a child because his mother is
homeless or his grandmother
is ill: Barbaric.

But a comprehensive study of the
shelters by Yale University and the Con-
necticut child welfare agency itself found
that wasn’t true either.

On the contrary, the children who
went through the shelters tended to have
worse outcomes than those who didn’t. The
only thing she shelters were good at was
wasting huge sums of money.”® (As usual,
in child welfare, the worse the option for
children, the more it costs.)

But in child welfare, research is no
match for political clout and adult self-
indulgence. Take away our human teddy
bears? Never! As the Hartford Courant
reported:

“Three years after a study that
showed short-term group homes for first-
time foster children are a costly failure, the
state Department of Children and Families
is still funneling hundreds of children
through the facilities each year.””’

The final rationalization is the one
heard most in Arizona. It’s the one in which
the shelter operators admit shelters are not a
great option but, they claim, there simply is
no alternative. There just aren’t enough fos-
ter homes, they say.

But all through the Arizona Foster
Care Panic it was shelter operators, such as
Chris Scarpati, director of Arizona’s highest
profile shelter, the East Valley Crisis Center,
(EVCC)" who could be counted on for an
inflammatory quote encouraging the need-
less removal of children.

Six months into the panic, even as
the Governor and even CAA were toning
down the rhetoric, Scarpati insisted that her
shelter had seen absolutely no cases of need-
less removal at all.”® That would mean the
same workers who allegedly repeatedly
erred in one direction, leaving children in
dangerous homes, somehow were perfect
when it came to avoiding errors in the other.

Yet, even with the panic, that shelter
had room for some dubious cases. A
Christmas-themed story extolling the shelter
in 2004 focused on two cases:

In case #1, a mother has to give up
her child because she is homeless.

In case #2, a grandmother has to sur-
render her children because she “couldn’t
take the kids herself because of health prob-
lems.” Then, after the children are separated
from their grandmother, they are torn away
from each other. EVCC insists it’s for their
own good.” 1In fact, it was almost certainly
for EVCC’s convenience. The shelter’s own
website revealed that children automatically
are segregated by age. That’s understand-
able. It’s dangerous to mix age groups in an
institution.

With everything we know about
what works and what doesn’t work for chil-
dren in the 21% Century there is only one
word for institutionalizing a child because
his mother is homeless or his grandmother is
ill: Barbaric

EVCC replied that these particular
children had been placed “voluntarily,” not
taken by CPS. But, of course, if you are
sick or homeless and no one is helping you

" The center recently changed its name to Child Crisis
Center —East Valley and announced plans to merge
with another such center. This report uses the name
by which the shelter is best known.
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Should children of mothers like these
be forced into a shelter?

In a defense of the East Valley Crisis Center, Carol McCormack, president of the Mesa
United Way, attacked NCCPR for supporting the plaintiffs in a lawsuit called Nicholson v. Wil-
liams. The lawsuit successfully stopped the New York City Administration for Children’s Services
(ACS) from tearing children from their mothers, solely because those mothers had been beaten.

Yes, “witnessing domestic violence” can be harmful to some children. But U.S. District
Judge Jack B. Weinstein found the consensus of expert opinion is clear: taking children from bat-
tered mothers is much, much more harmful. Indeed, one expert said that taking a child from a
mother whose only crime is to have been beaten by a husband or boyfriend is, for the child, “tan-
tamount to pouring salt into an open wound.” The judge’s summary of expert testimony is avail-
able on our website, here: http://www.nccpr.org/index _files/page0007.html

Asked flat out by a reporter, “What was worse for you: watching [the beating] happen or
being taken from your mom?” a child replied the way almost anyone would expect: “Being taken
away from my mother,” she said.’®

But McCormack says supporting these children’s right to stay with the mothers they love
is “delusional thinking.”""’

NCCPR is proud to have supported these families’ suit, and proud that NCCPR’s Vice Presi-
dent served as their co-counsel.

But it seems, Ms. McCormack feels children like these should be shut away in a shelter in-
stead. And to our knowledge the East Valley Crisis Center has never disavowed her comments.
Read the stories of the mothers, and see if you agree. (Except as noted, the facts and quotes are
drawn directly from Judge Weinstein’s decision.) Then ask yourself: How many children like
these may be trapped in shelters throughout Arizona right now?

Sharwline Nicholson held down a full-time job while pursuing a college degree in behav-
ioral sciences and caring for her two children.

She decided to break off a relationship with her daughter’s father because he lived far
away in South Carolina. When she told him, he became enraged. “He started hitting on me,
pounding me, kicking me...”'%

But even as she was bleeding profusely, suffering from a broken arm, broken ribs, and
gashes to her head, as she called 911 and waited for an ambulance to take her to a hospital, she
arranged for a neighbor to care for her children.

But that wasn’t enough for ACS. As Nicholson lay in her hospital bed, ACS took the chil-
dren from the babysitter and threw them into foster care with strangers.

When ACS workers came to her hospital room to let her know, “there was no softness, no
comfort, no explanation of where [the children] were, nothing,” Nicholson said. “l compare it to
kidnapping. | compare it to death.”'®

The ACS case manager said the children were in “imminent danger” because their mother
was in the hospital and couldn’t protect them. The case manager admitted he deliberately delayed
notifying the court of the “emergency” removal to gain leverage over Nicholson and force her to
meet ACS demands. He said this practice is common.

ACS charged Nicholson with “engaging in domestic violence” in front of the children. In
fact, when she was beaten one child was asleep in another room, the other was in school.

“It reached the point where | said ‘Oh, why did | call 911,”” Nicholson said.'®

Nicholson could not even visit her children for eight days, and then only with supervision
at a foster care agency. Notes Judge Weinstein, “Ms. Nicholson was able to locate her nine-
month-old daughter within the building by following the sounds of her crying.” She found her
“sitting on a chair by herself with tears running down.” She had a rash on her face, yellow pus
running from her nose, and she seemed to have scratched herself. Her son had a swollen eye. He
said the foster mother had slapped his face. When another foster mother was assigned to take
him away, he asked the new foster mother: “You’re not going to hit me, are you?”

Even after the court ordered the children returned, on condition that the family stay with a
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cousin in The Bronx, ACS stalled for days — on grounds that the children would not have adequate
bedding.

Long after being reunited, the harm ACS did to her children remains. Once, when her son
heard police were in the building he froze and said “Oh no, they’re going to take me.”'®®

Winning back her own children has been only the beginning for Sharwline Nicholson.
She’s joined the Board of Directors of the Child Welfare Organizing Project, and helps other fami-
lies fight ACS. She hopes to open her own shelter for battered women and their children.'®

Ekaete Udoh is from Nigeria, where she was forced into an arranged marriage with an
abusive husband. The couple had five daughters. Udoh repeatedly obtained orders of protection
against her husband, who claimed an inherent right to abuse his wife.

One night while Udoh was asleep her husband punched one of the children in the eye.
She rushed to protect her daughter and took her to a doctor. After Udoh complained to police, her
husband left the family home and never came back, ultimately returning to Nigeria.

One of the children told an ACS worker that “I felt very comfortable staying with [my
mother]. | am safe .... | told her | didn’t think it was necessary to be removed, and | felt a great suf-
fering if | was removed from my house.”

Nevertheless, after first demanding that Udoh show up in Family Court, ACS then took
away her children on grounds that, if the mother was in court, the children would have no one at
home after school — even though the children still at home were 12,13,16 and 17. ACS said the
children might not have keys to the house.

The petition accused Udoh of neglect and of “engaging in domestic violence.” It falsely
claimed that she had not sought orders of protection. Spaces on the petition where ACS is sup-
posed to justify removing the children without a court order and explain why removal was neces-
sary were left blank.

That didn’t stop Family Court from rubber-stamping the initial removal. And even after the
court ordered the children returned, ACS waited for eight more days.

The Legal Aid Society, which represented the Udoh children, joined in demanding that
they be returned home, noting that, while in foster care, the children were “missing classes be-
cause their foster mother is unable to get them to school on time” and, ironically, “the foster
mother has refused to provide house keys to the children and they have been locked out of their
foster home repeatedly.” One child called the time in care “very uncomfortable ... [the foster
mother] treated us like we were criminals.”

Michele Garcia was beaten, for the first and only time, after an ex-boyfriend flew into a
jealous rage. Garcia immediately took out an order of protection and moved herself and her three
children in with an aunt.

An ACS domestic violence specialist found that, in Judge Weinstein’s words, “the children
had no physical injuries, they had not been hurt during the attack on Ms. Garcia, their basic needs
were being attended to, they were clean and neat, and they exhibited no symptoms of develop-
mental disabilities. [The specialist] concluded that Ms. Garcia was a strong woman who would
who would do anything to protect her children, and that removal of her children was not neces-
sary.”

Nevertheless, six weeks after the incident the children witnessed, after the family was
safely settled with Ms. Garcia’s aunt, the agency took the children away, apparently because Gar-
cia had exercised her legal right not to have the children interviewed by strangers until she was
sure that would not traumatize her children. The children were placed with a relative of the
abuser.

When one of Ms. Garcia’s children asked the caseworker why she and her siblings were
being taken away from their mother, the caseworker replied: “Over a phone call, if your mom
would have called, you would not have been removed.”

At trial, [a supervisor] testified that ... the reason that she believed the children were in “im-
minent danger” was that the children were not receiving counseling and “ACS had no idea what
was going on”

The children apparently didn’t get any counseling in foster care, either.

Nevertheless, Family Court found Garcia guilty of neglect and, even after Judge
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Weinstein’s ruling, ACS refused to drop the charges. It took a state appellate court decision to

overturn Garcia’s conviction.'”

Michelle Norris was assaulted by her boyfriend when she announced she was breaking up
with him. She called the police, got an order of protection and she and her two-year-old son

moved out.

When she went back to collect her things, the boyfriend showed up, beat her again,
grabbed the boy and locked himself in the bathroom.

The police forced Norris to leave. Then ACS charged her with “engaging in domestic vio-
lence” and “leaving [her son] with an abusive man.” The ACS worker said the fact that the police
forced her to leave was “irrelevant.” ACS also threw in a charge of drug abuse, but later admitted

that was unfounded,

Nevertheless, the court imposed requirements for drug testing and, of course, “counsel-
ing” and “parent education.” Then ACS, on it’s own, threw in requirements that she maintain a
job and get a two-bedroom apartment — a task made harder by the fact that she was forced to pay

for her own “counseling” and “parent education.”

When she finally got her son back, he had been traumatized by foster care. “He screams
[whenever] | even walk in the other room. He thinks that | am leaving. Every time the doorbell
rings he gets hysterical. ... | think he’s very afraid to be away from me ever again.”

cope with your illness or your homelessness,
there is no real choice at all. If the money
poured into EVCC and other shelters went
into programs like housing assistance, health
care, and drug treatment, parents wouldn’t
have to choose between waiting for CPS to
take away their children because they’re ill
or homeless and giving them up to the shel-
ter “temporarily” themselves.

When NCCPR raised this in an op ed
column in that same newspaper, a prominent
shelter supporter, Carol McCormack, Presi-
dent of the Mesa United Way, offered a re-
ply which seems to suggest that shelters are
the preferred option even for children whose
mothers’ only crime was to be beaten by a
husband or a boyfriend.

McCormack condemned NCCPR for
saying that such children should be allowed
to stay with their mothers. We continue to
take that position, with pride, because any
other position is enormously harmful to
children. To see why see, Should children
of mothers like these be forced into a
shelter? (Page 29).

To our knowledge, EVCC has never
disavowed Ms. McCormack’s comments.

Decades of research is nearly unani-
mous: Institutionalization 1is inherently
harmful. And the younger the child, the
greater the harm. No one who writes enthu-

siastically about shelters would argue that
shift workers and volunteers dispensing in-
discriminate pseudo-love to any child who
walks in the door are a substitute for their
love for their own children. It’s doesn’t
work for other people’s children either — and
the children know it. That’s why institu-
tionalization does them so much harm.

Better child welfare systems know it
as well.

The Alabama consent decree puts
strict limits on shelters. The following is
from Making Child Welfare Work, The
Bazelon Center’s book about the consent
decree:

“Because it is so traumatic to uproot
a child, an important goal of [the Consent
Decree] is to have the child’s first place-
ment be the only placement ... To minimize
moves, the decree outlaws the use of shelter
care except under unusual circumstances.
Workers are not permitted to park a child in
a shelter while they look for a more perma-
nent placement, unless the child can receive
the full range of necessary services while in
the shelter and ‘it is likely that the [child’s]
stay in foster care will not extend beyond
his/her stay in the shelter.” [Emphasis in
original]. What this meant was that coun-
ties had to develop a sufficiently large and
flexible array of [placements] so they could
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place children directly...to the setting de-
termined as most appropriate for meeting
the child’s needs.”"*

The best indicator that the “no alter-
native” argument is just one more rationali-
zation is simply who the shelters take in and
who they leave out.

Everyone in child welfare knows the
group for whom it is hardest to find a foster
home: Teenagers, especially teenagers with
behavior problems. To the extent that there
is ever a “need” for a shelter or some other
form of “congregate care” it would be for
teens. Younger children are easier to place
and babies usually easiest of all.

Yet many shelters, in Arizona and
elsewhere, are only for children age 12 and
younger. There is no better indication that
shelters really exist to serve the adults who
work and volunteer there. After all, a teen-
ager who’s been through removal from his
or her home and, perhaps any number of
other traumas, is as likely to spit in your face
as to throw his arms around you. They don’t
make the best human teddy bears.

Although there have been plenty of
treacly feature stories over the years, we
know of no story in an Arizona newspaper
that has taken a serious, critical look at shel-
ters and their impact on children. But one
newspaper offered the next best thing.

Phoenix New Times offered up a
searing, award-winning expose of the educa-
tional equivalent of Arizona’s parking place
shelters: The Thomas J. Pappas School.'”
With the exception of allegations of finan-
cial impropriety at Pappas — we are aware of
no such allegation against any Arizona chil-
dren’s shelter — New Times wound up telling
the story of the shelters as much as the story
of the school. The same uncritical news
coverage from most media, the same faulty
assumptions, and the same substitution of
adult gratification for what really helps kids
underlie both.

We invite anyone concerned with
Arizona child welfare to read the New Times
story, but each time the story says Pappas,

substitute “East Valley Crisis Center” or
“Casa de los Ninos” or the name of any
other shelter.

It’s the same story.

The Arizona stalemate

The shelter issue is one on which
Dave Berns was able to make progress. In
the most recent period for which data are
available the number of children younger
than age six trapped in shelters for more
than three weeks was cut by 40 percent,
from 272 to 177.'"°

But many more very young children
still endure the trauma of institutionalization
— they just are freed from the shelters within
21 days. And even this progress required
the threat of a lawsuit from the Youth Law
Center, a non-profit public-interest law of-
fice active in child welfare issues across the
country.

Berns also was able to obtain a
waiver of federal funding restrictions in or-
der to bolster efforts to reunify families.
That means federal aid normally restricted to
foster care can be used to fund intensive
help to families after children are returned
home.

Berns also brought the Family to
Family program to Arizona. The program is
an initiative of the Annie E. Casey Founda-
tion, which also helps to fund NCCPR. The
program reduces foster care placements,
shortens the length of such placements and
keeps children connected to their communi-
ties. It also has a proven track record for
safety.'"! So far, it is fully underway only in
Maricopa County.

There are two reasons the “star czar”
couldn’t do more.

The first is the Great Arizona Stale-
mate. On the right: A legislative majority
that thinks it is possible to curb wrongful
removal of children by starving DES. You
can’t. (See Memo fto the right, pagel2).

On the left, our fellow liberals who,
when the term “child abuse” is whispered in
their ears, will endorse infringements on



PERENNIAL PANIC/33

civil liberties that would make John
Ashcroft blush. (See Memo to the left, page
13).

Many on the left tend to be as un-
questioning in their loyalty to the foster-
care-industrial complex, the network of pri-
vate agencies paid for each day they hold a
child in foster care, as many on the right are
to the military-industrial complex. A former
Democratic Member of Congress and for-
mer chairman of the Arizona Democratic
Party, sits on the national board of Devereux
and chairs its Arizona advisory board.''
And one Arizona lawmaker actually runs a
foster care agency (see p.24).

So when the Arizona left finally
squeezes more money out of the Arizona
right, almost all of it gets plowed into hiring
more workers to take away more children
and put them in more foster homes and insti-
tutions. Recommendation #1 in this report is
a way to break the stalemate (see page 41).

Other reasons for
the perennial panic

But there also are a series of other
factors at play, factors which have kept the
foster-care panic going in Arizona, when
similar panics have stopped in other states.

That can best be seen by, once again,
comparing Arizona and Illinois.

e Financial incentives. The federal
government reimburses states for part of the
cost of foster care for every eligible child.
The reimbursement rate varies by state,
ranging from 50 cents to 83 cents on the dol-
lar. Typically about half of all foster care
cases are eligible. So while it is almost al-
ways cheaper in total dollars to use safe,
proven alternatives to foster care, foster care
might cost a state less in some situations.

(As noted earlier, Dave Berns got a
waiver from these restrictions, allowing
some of this money to be used for family
reunification, but that is still a small-scale
program.)

“... Congress should
realize that far too many
states ... when they do, for
example, raise their adoption
numbers, are doing so by in-
cluding many clearly inade-
quate families ... along with
the genuinely committed, lov-
ing families who want to make
a home for these children, just
to ‘succeed’ by boosting their

numbers.”
-Marcia Lowry, executive director,
Children’s Rights, Inc.

Still another financial incentive en-
courages adoption. The federal government
pays states a bounty of $4,000 to $8,000 for
every finalized adoption over a baseline
number. If the adoption fails and the child is
returned to foster care the state doesn’t have
to give the money back. On the contrary, if
it places the same child again, it can collect
another bounty, if the adoption comes after
the baseline has been exceeded. This creates
a profound incentive for quick-and-dirty,
slipshod placements.

Even the executive director of Chil-
dren’s Rights Inc., an organization hostile to
family preservation and strongly pro-
adoption, has acknowledged that “... Con-
gress should realize that far too many states

. when they do, for example, raise their
adoption numbers, are doing so by including
many clearly inadequate families ... along
with the genuinely committed, loving fami-
lies who want to make a home for these
children, just to ‘succeed’ by boosting their
numbers.”'"?

And it doesn’t stop there. Much fos-
ter care and almost all group home and insti-
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tutional care is handled by private agencies
— the foster care-industrial complex. Typi-
cally these agencies are reimbursed for
every day they hold a child in foster care. If
the agencies do what they are supposed to
do, work to return the child home or, when
that really isn’t possible, seek an adoptive
home, the reimbursement stops.

Of course private agencies say they
never even think of such things. When they
tell us that the family is hopeless or the child
is so damaged that he must stay in foster
care, or in their residential treatment center,
for a long, long time, they say it’s based
solely on their best judgment of the best in-
terests of the child.

In fact, they tell us, they don’t even
decide when a child comes into one of their
facilities or when he goes out. After all,
only judges can make those decisions. To
hear the agencies tell it, they are little more
than bystanders.

And besides, they say in many cases,
“we’re non-profit. We have no need to
make money on substitute care.”

They probably even believe it.
Agency executives don’t gather in confer-
ence rooms and rub their hands with glee at
the prospect of holding children in foster
care.

But the will to survive can induce in
non-profits a form of greed that is as corro-
sive of common decency as the worst corpo-
rate behavior.

As for judges, they are far more
prone to wield rubber-stamps than gavels.
They generally do what CPS asks them to
do.

CPS workers often have no place to
put a child except an institution, because in-
stitutions have swallowed up the money that
could be used for alternatives. CPS also re-
lies heavily on the private agencies to tell
them when a child can return home.

And rationalization is powerful. The
extent to which financial incentives affect
private agency judgments became apparent
when Illinois changed them.

By 1997, with the system on the
verge of collapse and more than 50,000
children in foster care, the ACLU of Illinois,
which, as noted at the start of this report,
won a class-action lawsuit against the sys-
tem, persuaded the Illinois Department of
Children and Family Services to change the
way it reimbursed private agencies.

Agencies were forced to compete for
business. Those that could not move a por-
tion of their children into safe, permanent
homes each year would stop getting refer-
rals.

When the incentives changed, and
even though in Illinois as well, judges make
the final decisions, ‘lo and behold: The
“dysfunctional” became functional, the “in-
tractable” became tractable. Today, there
are fewer than 17,000 children in foster care
in Illinois.

But are the children safe? Were the
children simply dumped out of their foster
homes and institutions?

No. Under the Illinois consent de-
cree, independent court monitors, beholden
to no one, can look over everyone’s shoul-
ders and get whatever information they need
to assess safety. They have concluded, re-
peatedly, that as foster care has plummeted,
child safety has improved.

It’s also had benefits for the children

still in foster care. Illinois was able to bring
home all of the hundreds of children it had
placed in out-of-state institutions, some of
which had been rife with abuse.
And when the main campus of what had
long been thought to be a model institution
in Illinois, Maryville, near Chicago, was ex-
posed as being rife with abuse, Illinois did
not have to turn its back. Officials stood up
to Maryville’s enormously powerful director
and board, and pulled all the children out.'"*
They could do that because with so many
fewer children in foster care, there were bet-
ter places to put them.

There has been much talk about the
addiction problem in child welfare. But the
biggest addiction problem in child welfare is
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Incentives in Arizona child welfare:

a pop quiz

Every workplace operates with incentives. Some can be found in laws, regulations and policy
manuals, others are unwritten and spoken largely in whispers. Child welfare is no different. But

guess which one incentive was the only one to be the topic of a story in the Arizona Daily Star:

INCENTIVES FOR TAKING CHILDREN FROM
THEIR PARENTS AND KEEPING THEM AWAY
FROM THOSE PARENTS IN ARIZONA:

e Adoption bounties. The federal government
pays states a bounty of $4,000 to $8,000 for
every finalized adoption over a baseline number.
Individual workers don’t get these bounties, of
course, but pulling in bounty money is likely to
please their bosses.

e Adoption press coverage. The only time a
child welfare agency is likely to get good press
is when it gets those adoption numbers up — and
no one looks to closely at how it was done. Wit-
ness the countless feature stories about annual
“adoption days.”

e Federal aid. The federal government reim-
burses states from 50 to 83 cents on the dollar
for every dollar spent holding a child in foster
care; and about half of foster children typically
are eligible. It’s an open ended entitlement, no
matter how many children are placed, the feds
keep picking up a large share of the tab. There is
no comparable incentive for keeping families
together. The federal government spends more
than nine times more on foster care than on al-
ternatives.'"®

e Per diem payments. This incentive applies to
private agencies that oversee many foster
homes and provide most group home and insti-
tutional care. Typically these agencies are paid
for every day they hold a child in care. Return
the child home, or place the child for adoption,
and the reimbursement stops.

e Career advancement. We are aware of no CPS
worker anywhere in the country who has been
fired, demoted, suspended or even slapped on
the wrist for taking away too many children — not
even when one of the children dies in foster
care. All of these things have happened to
workers, supervisors, and even agency chiefs
after a child was left in a dangerous home and
something went wrong.

(continued on following page)

115

INCENTIVES FOR KEEPING FAMILIES TO-
GETHER IN ARIZONA

e 30 cents an hour in incentive pay, if the
agency “Safely reduce[s] the number of chil-
dren in out-of-home care” by less than one-
third-of-one percent. This bonus also can be
retained if the agency fails to reduce place-
ments, but reaches other goals unrelated to
child welfare.
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INCENTIVES FOR TAKING AWAY CHILDREN
(Continued)

e Family preservation press coverage. Suc-
ceed in mending families and you are almost
certain to go unnoticed in the local media.
Be the worker on whose caseload a child
“known to the system” died and you can ex-
pect scathing front-page coverage.

e Racial bias. Several studies have found
pervasive racial bias in child welfare. For
example, when caseworkers were given iden-
tical hypothetical cases — except for the race
of the family — they were more likely to say
the child was at risk when the family was de-
scribed as Black.""”

not substance-abusing parents, though that
problem is serious and real. The biggest ad-
diction problem in child welfare is big, pow-
erful private agencies with their blue-chip
boards of directors and political connections.
These agencies are addicted to their per
diem payments.

And they are putting their addiction
ahead of the children.

® Secrecy. Child welfare systems
can be more secret than the CIA. But even
by child welfare standards, DES is obsessive
about secrecy.

For example, if a child abuse case
gets enormous public attention in New York
City, usually the death of a child known-to-
the-system, officials there won’t just com-
ment when asked, they’ll call a news confer-
ence. They’ll distribute a detailed report on
the case and answer questions for as long as
reporters want to ask them.

It’s been that way for 11 years, since
the New York State legislature passed a law
allowing the city and every other public
agency in the state to do it. (Counties and
New York City run their own child welfare
systems in New York.)

As a result, though the city’s child
welfare agency has been accused of many
things over the past decade, in that time it
has never been accused of a cover-up.

A few other states have similar laws.
And though backers of secrecy constantly
claim that the federal government will pun-
ish states for such openness, none of these
states has ever lost a dime, or even been
threatened with such a loss.

But one state has the broadest, most
sweeping law in the nation allowing its child
welfare agency to comment on cases:

Arizona.

The changes made in state law in
2003 include a provision allowing DES to
“provide CPS information to confirm, clar-
ify or correct information concerning an al-
legation or actual instance of child abuse or
neglect that has been made public by
sources outside the department.”''®  There
is no such thing as “can’t comment” in Ari-
zona. What DES is really saying is: We
choose to stonewall.

As this report is written State Rep.
Jonathan Paton and other lawmakers are
planning hearings on DES. They want the
hearings to be open; DES is insisting that
any discussion of specific cases must be be-
hind closed doors.

We hope that even if nothing else is
open, the lawmakers will call in DES offi-
cials to an open session and ask them one
question:

“News accounts have told us about
the deaths of Emily Mays, Dwight Hill,
Ariana Payne, Tyler Payne and Brandon
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Williams. Could you please confirm, clarify
or correct the information in those ac-
counts?”

The biggest addiction
problem in child welfare is big,
powerful private agencies with
their blue-chip boards of
directors and political
connections. These agencies
are addicted to their per diem
payments. And they are put-
ting their addiction ahead of
the children.

[llinois is not as open as New York
and other states. But it does have something
else in common with New York and about a
dozen other states: open courts. Anyone
practicing in juvenile court in Illinois has an
extra incentive to be well-prepared: At any
time, a reporter can walk through the door
and watch what’s going on.

Unlike most other states with open
courts, Illinois does not allow access to the
general public. But allowing reporters in
played an enormous role in curbing the Illi-
nois foster care panic, because it changed
the third key factor:

® Media coverage. The foster-care
panic in Illinois was largely driven by the
Chicago Tribune. The death of Joseph Wal-
lace occurred in 1993, a year in which the
Tribune pledged to report every killing of a
child on the front page. Soon, however, the
Wallace coverage took on a life of its own.
For eight months, the paper used every op-
portunity to generalize from the exception
and crusade against family preservation.

And when the report of the “Blue
Ribbon Commission” that always follows
such cases revealed that, in fact, the only

person to warn against returning Joseph to
his mother was the family preservation
worker, the Tribune never reported that fact.

But that report also prompted a Trib-
une reporter to do something no one from
the paper had done to that point — actually
walk into juvenile court and see for himself.
The extraordinary two-part series that re-
sulted was, in effect, a repudiation of every-
thing that had been reported until then.

"While extreme cases like Joseph's
receive the bulk of media attention, the great
majority are far less clear-cut,” the story
said. “Many, experts say, could be resolved
quickly if social services were available for
parents who aren't directly harming their
children but who don't have the means to
care for them properly." Recommended so-
lutions included "placing a premium on fam-
ily preservation."

There was more: "Many experts be-
lieve that Cook County judges and attorneys
are too quick to remove children, largely as
a result of Joseph's death."

Rather than the problem being a law
that forces the return of children to unsafe
homes, the story found the opposite: The
very minimal requirement to make “reason-
able efforts” to keep families together is
"widely ignored here."

By the time a team of Tribune re-
porters concluded a six-part series on the
state child welfare agency in March 1994,
the turnaround was almost complete.

First on the Tribune's list of solu-
tions: "Keep children safely at home while
families get help."

For the first time, the Tribune drew a
distinction between what was, at the time, a
very poorly run family preservation program
in Illinois, and the real thing.

"Family preservation . . . hasn't al-
ways been done the right way or with the
right families in Illinois. Still, it can work,
and it's often the best answer for children,
who can otherwise end up in a bureaucracy
more harmful than their homes . . .



PERENNIAL PANIC/38

"[The  program’s]  weaknesses,
though, led some to dismiss all family pres-
ervation efforts as ineffective or even dan-
gerous."

In contrast, no news organization in
Arizona ever drew a distinction between the
Arizona differential response program and
more successful efforts.

The Tribune went on to praise the
child welfare system in Alabama. Finally
the 7ribune lamented the fact that family
preservation efforts may be hampered by
federal financial incentives that favor foster
care and by a "lingering public mispercep-
tion." The Tribune did not say where this
misperception came from.'"’

By 1995, a front-page story ran un-
der the headline "Cases of Neglect May be
only Poverty in Disguise.”'*

But this was not enough to stop, let
alone, reverse the panic. The drumbeat of
earlier family-bashing coverage had been
seared into everyone’s memories and it had
terrified frontline workers. National media
picked up on the early coverage, doing huge,
similar stories — they, too, never noticed
when the Tribune itself changed its mind.
As aresult, the Tribune’s early coverage had
a profound impact on perceptions of child
welfare by journalists all over the country.

But the later coverage gave the re-
form-minded administrator of the Illinois
child welfare agency some breathing room
to initiate changes and turn the system
around. Dave Berns got no such opportu-
nity.

The later Tribune stories were ex-
traordinary in one other respect. They broke
through the insularity that had characterized
the newspaper’s coverage until then. Until
the Tribune looked at two other juvenile
court systems -- eight months after Joseph
Wallace died - no Tribune story compared
Chicago to anyplace else. So no reporter
ever was exposed to the many successful
family preservation efforts in other states.
Four years into the panic in Arizona, we
have seen no story in any Arizona newspa-

per in which a reporter went to another state
to compare a child welfare system to Ari-
zona’s.

No Arizona reporter can
do what lllinois reporters can
do: walk into any courtroom in
the state at any time, and tell
the world what they see.

But then, no Arizona reporter can do
what Illinois reporters can do: walk into any
courtroom in the state at any time, and tell
the world what they see. They have no rea-
son to question what resemblance, if any,
the horror story cases bear to the normal run
of families caught up in the system.

There was a pilot program providing
limited access to some court hearings in
Maricopa County starting in 1997. But ap-
parently nobody told judges or journalists,
because the legislature moved to create such
a program once again in 2003, without real-
izing one already existed.

But by then Governor Napolitano
was in office, and she demanded additional
restrictions on access.'”' Essentially, one
can see what the judge wants the reporter to
see when the judge wants the reporter to see
it, and there are severe restrictions on how
much can be reported.

Like the one in Illinois, the Arizona
foster-care panic has been largely media
driven. First came the Arizona Republic’s
eight-month crusade against family preser-
vation, starting with the stories about Ann-
dreah Robertson.

And even after the rest of the paper
calmed down, columnist Laurie Roberts
continued her own campaign, devoting col-
umn after column to every horror story she
could find involving leaving children with
dangerous parents, and ignoring every ac-
count of false accusation or harm in foster
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care - except one. And once again, that one
was about a middle-class family caught up
in medical issues.'*

So not only has there been no report-
ing to balance the early coverage, every time
the panic might calm down, Roberts pro-
duces another spate of columns that helps
ensure it will keep going.

The problem isn’t the topics of the
columns Roberts writes — the horror stories
are real and it’s essential that such cases see
the light of day. The problem is what she
will not write — about poverty confused with
neglect, about parents who do not torture
their children but lose them anyway and,
most important, about why the horrors hap-
pen — not because of some fanatical desire to
preserve bad families, but because workers
lack the time to make good decisions.

Through most of this time, the two
Tucson dailies largely ignored child welfare.
After Emily Mays died in Tucson, they still
largely ignored child welfare. Same thing
after Dwight Hill died in Tucson. But then,
as we’ve seen, Emily and Dwight died in the
wrong place.

In contrast, when two child abuse
tragedies involving the deaths of three chil-
dren allegedly at the hands of birth parents
occurred in quick succession this year, the
Tucson papers got interested.

At the Arizona Daily Star, the cases
became a springboard for a new round of
attacks against efforts to keep families to-
gether. Most notably, in a system in which
incentive after incentive encourages the
needless separation of families, the Star
went after the one puny incentive that goes
the other way.'>’

Making things even worse: Pima
County can afford a foster-care panic even
less than the state as a whole. When the
number of children removed from their
homes over the course of a year is compared
with the total number of children living in
poverty statewide and in each county, Mari-
copa County takes 21 children for every
thousand impoverished children, very close

to the state average of 22. But Pima County
takes away 33 children for every thousand
impoverished children — a rate 50 percent
above the state average.

These figures are for the year ending
September 30, 2006 — before all the public-
ity about CPS in the Tucson area. But the
pattern goes back farther, and Tucson offi-
cials are quite proud of it.

In 2005 Christine Swenson-Lugo,
dependency coordinator at the Pima County
Juvenile Court Center told the Tucson Citi-
zen that “if there is any question a child
could be at risk, removal is the only choice.”
Hector Campoy, then the presiding judge in
Juvenile Court said that Pima County takes,
proportionately, even more children than the
state as a whole because “our district has
been a little more vigilant to err on the side
of child safety.”

But all that “erring on the side of
child safety” didn’t stop the deaths of Tyler
and Ariana Payne or Brandon Williams (not
to mention Emily Mays and Dwight Hill).

And by now, the rate of removal in
Pima County almost certainly is even
higher.

® The advocacy community. Still
another difference between Illinois and Ari-
zona is the role of outside child advocates.
In Illinois, the Cook County “Public Guard-
ian” whose office represents children in
abuse and neglect cases was outspoken in
support of the panic, but another leading ad-
vocacy organization, the ACLU of Illinois,
opposed it. And the Illinois equivalent of
CAA stayed neutral.

In Arizona, on the other
hand, CAA cheered on the panic, and so did
the shelter operators and other foster-care
providers. They were only too glad to de-
monize dissent. For example, former State
Rep. Laura Knaperek, a Republican, has
shown more willingness to hear alternative
points of view and more flexibility than
many on the left in Arizona.

When she supported a very minimal
increase in due process protections for fami-



Newspapers mourn some children

a lot more than others

In 2005, in rapid succession, two children from Tucson, Emily Mays and Dwight Hill, died in foster
care. Then in 2007, three children in two families died, also in rapid succession, in the homes of

birth parents.

The chart below lists the number of stories in three Arizona newspapers that mentioned each
child. (There are many duplicates in the list, stories often mentioned both foster child deaths or

the three birth child deaths)

Child Place and NEWS STORIES

year of

death

Arizona Daily Star Tucson Citizen Arizona Republic

Dwight Hill Foster 6 7 0
(Pima County) home, 2005
Emily Mays Foster 10 16 0
(Pima County) home, 2005
Ariana & Tyler Payne Birth 25 26 5
(Pima County) home, 2007
Brandon Williams Birth 26 30 1
(Pima county) home, 2007
Patrick Traufler Foster 0 0 10
(Maricopa County) home, 2005
Anndreah Robertson Birth 0 0 53
(Maricopa County) home, 2001

Source: NCCPR canvass of newspaper online archives, August 1, 2007.

But these figures actually underestimate the disparity for several reasons.

First, reporters have had since 2005 to write about the Tucson foster children; the birth children in

Tucson died in March, 2007.

Second, the foster child deaths inspired no enterprise reporting, just routine police and court sto-
ries although the death of Patrick Traufler in foster care prompted a feature story sympathizing

with foster parents.)'?*

The deaths of birth children inspired a wave of stories attacking CPS, with

the general theme that CPS was insufficiently aggressive in taking away children. But some of
these stories did not mention the names of children involved in recent fatalities.

And third, in the time since the survey was conducted the gap is likely to have widened.

NCCPR has found a similar disparity across the country. A Nexis database search we conducted
in 2000 found more than 1,000 stories about Elisa Izquierdo, a child who died a horrific death at
the hands of her mother in New York City in 1995. Two years later, after Caprice Reid died an
equally horrific death at the hands of a foster mother and a foster grandmother, there were only 36

stories.'?®

lies, CAA’s Carol Kamin wrote a snide op
ed column accusing her of believing Arizona
was “protecting too many [children.]...”"*
The only outside advocacy group to
oppose the panic was Robin Scoins’ one-
woman organization, the Arizona Family

Rights Advocacy Institute — and a powerful
state legislator has done everything he can to
silence Scoins. (See page 24).

In addition, in 2004, a jury in Phoe-
nix sent another wave of fear through the
ranks of CPS workers, when it ruled that
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they could be held personally liable if they
left a child in her or his own home and
something went tragically wrong.'*’

And so it has gone, week after week,
month after month. Whenever there was a
chance the panic might calm down, there
would be something — a Roberts column, a
Kamin op ed, or simply one more terrible

tragedy (possibly caused by the panic itself)
to start it up again.

But the cycle does not have to con-
tinue. It can be broken, and Arizona can
begin to move to the forefront of states in
protecting children.

The first step is to break the stale-
mate.

RECOMMENDATIONS:

Help for families

RECOMMENDATION 1: Enact a
Grand Compromise on child welfare
funding in Arizona.

Last year, the Governor sought $27
million in additional funding for child wel-
fare, but she proposed to plow almost all of
it into more investigations and more foster
care.

In 2008, the Legislature should take
the initiative. Instead of seeking to reduce a
similar request, the Legislature should pro-
pose to spend at least an additional $54 mil-
lion on child welfare - double the increase
sought by the governor in 2007.

But with one huge condition:

Every penny must go to alternatives
to substitute care; things like primary pre-
vention programs, such as Healthy Families
Arizona, and the kinds of family preserva-
tion programs described in subsequent rec-
ommendations; in particular concrete ser-
vices like housing and day care, to amelio-
rate the worst effects of poverty. But not
one cent more would go to substitute care.

Of course any such compromise
would require a provision mandating that
DES not shift old money out of prevention
when the new money came in.

The right says it would pay more for
child welfare if only it knew the money
wouldn’t be spent to take away more chil-
dren needlessly. The left says DES would

rely less on foster care if only it had the
money for alternatives.

It’s time for everyone to put the
state’s money where their mouths are.

RECOMMENDATION 2: Restore
differential response and do it right, this
time.

The Governor should admit that “in-
vestigate every case” turned into “investi-
gate every case — often badly.” She should
acknowledge that this can’t be fixed by
throwing more caseworkers at the problem;
that will only further widen the net of coer-
cive intervention into families. And, of
course, it won’t deal with the fact that a
child abuse investigation is, in itself, a trau-
matic experience for a child.

Every study of differential response
in other states, including, the most recent
and most extensive, found that safety has
improved. So Arizona should study differ-
ential response programs that work, and then
create a new one. This will free up more
time for CPS workers to find children in real
danger.

RECOMMENDATION 3: Make
concrete help available to ameliorate the
worst aspects of poverty.

Several studies have found that at
least 30 percent of America’s foster children
could be safe in their own homes right now,
if only their parents had decent housing. A
rent subsidy so a family can get a better
place to live is a vastly more humane option
than tearing the family apart and throwing
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the children into foster care. It also will cost
taxpayers far less. Indeed, it is a paradox of
child welfare that the worse an option is for
children, the more it costs. Institutions cost
more than group homes, which cost more
than family foster homes, which cost more
than safe, proven alternatives to foster care.

Similarly, one of the largest single
categories of alleged maltreatment is “lack
of supervision.” Often these are cases in
which struggling single parents must work at
low-wage jobs in order to feed their families
and stay off welfare. When the sitter
doesn’t show, these parents may well have
to choose between staying home, getting
fired, having no money for rent and losing
their children because of homelessness, or
going to work, leaving the children home
alone and losing the children to a lack-of-
supervision charge.

In other cases, the need created by
poverty may be entirely unpredictable.

So Arizona caseworkers should use
an idea pioneered in Alabama. They should
be given “flex funds” a relatively small
amount of money that they can use to help a
family in just about whatever way the
worker and the family think is best. Maybe
the flex funds will be used as a security de-
posit or a first month’s rent on a better
apartment, for example. Or maybe the funds
will be used to repair a car so a parent can
take a better-paying job. It’s amazing how
much progress can be leveraged by that
small investment.

RECOMMENDATION #4: Create
the program the legislature apparently
thought it was creating ten years ago, In-
tensive Family Preservation Services.
The program should be available to every
family that needs it and it should rigor-
ously follow the model established by the
first such program, Homebuilders, in
Washington State.

The term “family preservation™ ac-
tually was invented to apply to this type of
program.  Unlike differential response,
which can be used for cases deemed low

risk when a call first comes into the hotline,
IFPS is a “last ditch” intervention that can
be used in some, though not all, cases
where workers feel they have no choice but
to place a child in foster care.

When these programs rigorously
follow the Homebuilders model, study after
study has shown that they reduce foster
care placement — and they do it with a bet-
ter track record for safety than foster care.
For a detailed discussion of these studies
see NCCPR Issue Papers #1, 10 and 11 at
WWW.NCCpr.org

IFPS workers are rigorously trained
and have caseloads no higher than three, so
they can spend several hours a day with a
family. They are on call 24/7 to deal with
family crises. It still costs less than foster
care because the intervention at this level of
intensity usually lasts for no more than six
weeks, after which the family is linked to
less intensive help.

Because the worker spends so much
time with the family, she is often the first to
know when a family can’t be preserved —
and will recommend removal to CPS
whenever she thinks it is not safe to keep
the family together. That’s one reason for
the program’s outstanding safety record.

Many states claim to have such pro-
grams when in fact they don’t. It is com-
mon for states to “dilute” the model, either
by giving IFPS workers too many cases
and/or providing less intensive help over a
longer time period.

That appears to be what has hap-
pened in Arizona.'*®

RECOMMENDATION 5: Ex-
pand the Family to Family program.

As noted earlier, this program is an
initiative of the Annie E. Casey Founda-
tion, which also helps to fund NCCPR. It
now is fully available in parts of Maricopa
County. The program has been widely as-
sociated with a process called Team Deci-
sionmaking, in which everyone who knows
and cares about a family is brought together
to craft a plan to keep the children safe.
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That might result in the child being
able to remain in his or her own home. Or
a relative or friend may be able to care for
the child instead of placing the child with
strangers. Such “kinship care” placements
repeatedly have been proven to be not only
more stable and better for a child’s well-
being but also safer than what should prop-
erly be called “stranger care.”'*’

For the children’s sake,
any parent who wants drug
treatment should be able to
get it immediately.

Or it may turn out that no plan can
be crafted and foster care really is essential.
In that case, Family to Family tries to place
the children in their own communities, with
foster parents who will act as mentors to
birth parents instead of adversaries. This
also makes visiting easier and the child
doesn’t lose all his friends or have to
change schools.

Child welfare agencies themselves
move from centralized downtown units to
neighborhood-based centers. A key goal
is reducing group home and institutional
placements.

An independent evaluation found
that, nationwide, where Family to Family
was implemented, fewer children were
taken away, placements were shorter, and
there was less bouncing of children from
foster home to foster home.

Most important: Even though cases
in which children ultimately were taken
away and placed in foster care were more
difficult, there was no increase in the recidi-
vism rate, that is, the rate at which children
returned home had to be placed in foster
care again, and in some locations recidivism
decreased.”® That means all this positive
change was done while making children

safer.

More recently, in Denver, Family to
Family has cut the number of children
placed in foster care by one-third, and place-
ments in group homes and institutions have
been cut 60 percent. When children must be
placed in foster care, 62 percent are placed
with relatives. And again, safety improved -
reabuse of children has been reduced."’

RECOMMENDATION 6: Make
drug treatment available, on demand, to
any parent who wants it. As we noted ear-
lier, anyone who really believes in putting
the needs of children first will be willing to
put those needs ahead of everything, includ-
ing how they may feel about those chil-
dren’s parents. And also as noted earlier, a
major medical center study found that even
children born with cocaine in their systems
did better when left with birth parents able
to care for them than they did in foster care.
And addiction to methamphetamine is just
as treatable as any other addiction.'?

So for the children’s sake, any parent
who wants drug treatment should be able to
get it immediately. And where it is needed,
it should be inpatient treatment at facilities
where parents and their young children can
live together.

This kind of treatment has proven to
be both best for the child and most likely to
succeed for the parent.'*?

Where might one create such facili-
ties? One could start by converting some of
the state’s parking-place shelters and resi-
dential treatment centers.

RECOMMENDATION 7: Accel-
erate the reduction in use of shelters,
group homes and other institutions.

When the Youth Law Center first
pressed Arizona to stop institutionalizing the
youngest children, shelter operators said it
was impossible. They insisted every single
one of those children had no place else to
go.

Now hundreds of them have begun
to go elsewhere.

In other states and localities, residen-
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tial treatment centers, shown in evaluation
after evaluation to do children no good, ei-
ther have been forced to close or had crises
of conscience and, on their own, radically
reduced institutionalization. They replaced
it with Wraparound programs in which in-
tensive help, round the clock if necessary, is
brought right into a family’s home, whether
it’s a birth family or a foster family."** And,
as suggested above, because institutionaliza-
tion is so expensive, Wraparound still costs
less.

All it would take for Arizona to do
the same is the political will to take on the
“foster care-industrial complex.” As some
parking place shelters and residential treat-
ment centers empty, they can be used as
drug treatment campuses. Arizona would be
replacing a proven failure with a proven
success.

RECOMMENDATION #8:
Change financial incentives that encour-
age prolonged foster care and discourage
finding safe, permanent homes for chil-
dren.

There are a variety of alternatives to
paying private agencies for every day they
hold a child in foster care. The Illinois
model, in which agencies compete for busi-
ness based on how good a job they do safely
placing children in permanent homes, is one.
If Arizona has too few agencies for mean-
ingful competition, there are a variety of
other approaches. But the first step is to
break the private agency addiction to per
diem reimbursement.

Arizona also should be pressing
Congress to stop restricting most of the
money it spends on child welfare to foster
care. Again, there are a variety of ways to
do this. But while some provide genuine
flexibility, others are actually backdoor
methods to funnel more funds into foster
care.

Due process
RECOMMENDATION #9: Make

the system fully transparent.

All  court hearings in child
maltreatment cases and almost all
documents should be subject to a
“rebuttable presumption” of openness.

Hearings and records would be
closed only if the lawyer for the parents
or the guardian ad litem for the child
could persuade the judge, by clear and
convincing evidence, that opening a given
record or portion of a hearing would
cause severe emotional damage to a child.

The judge then would keep closed
only the minimum amount of material
needed to avoid the damage.

The people who work for CPS are
not evil. But even the best of us would have
trouble coping with nearly unlimited power
and no accountability. One caseworker in
another state allegedly told some parents: “I
have the power of God.” It’s alarming if he
said it. But what’s even more alarming is:
It’s true. Caseworkers do have the power of
God.

To give a young, inexperienced
worker the power of God, send her out on
what she is convinced is a Godly mission to
rescue innocent children from the scum of
the earth, knowing that there will be no pen-
alty for removal and hell to pay if she leaves
the child home and something goes wrong,
and then expect her to exercise self-restraint
1s more than can be expected of most human
beings. Rarely is the power of God accom-
panied by the wisdom of Solomon.

The power must be checked by ac-
countability. And accountability is not pos-
sible in secret. Nor is accountability possi-
ble simply by hiring people with more ex-
pertise and assuming they will do the right
thing, as Representatives Hershberger and
Bradley seem to suggest.

It’s not supposed to work that way in
a democracy. That is why it is so urgent
that all court hearings and almost all records
in child welfare cases be presumed open.

An exception would be made to the
presumption of openness for portions of
documents that name people who reported
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child abuse in confidence. Though even
then, if a parent claims to be a victim of har-
assment, that parent should be allowed to
ask a judge to review the record and, if the
judge agrees there has been harassment,
open this record as well, and give the ac-
cused the right to sue. (See following rec-
ommendation).

To give a young, inexpe-
rienced worker the power of
God, send her out on what
she is convinced is a Godly
mission to rescue innocent
children from the scum of the
earth ... and then expect her
to exercise self-restraint is
more than can be expected of
most human beings. Rarely is
the power of God accompa-
nied by the wisdom of Solo-
mon.

Only the lawyer for a parent and the
guardian ad litem for a child should be al-
lowed to request secrecy. CPS should not
even be allowed to ask for it. CPS has no
interest in secrecy other than as a way to
cover up its failings. If secrecy is truly
needed to protect a child, that’s what the
guardian ad litem is there to ask for.

This, of course, goes much farther
than current Arizona law on court hearings.
But it also is more than most news organiza-
tions have sought when it comes to case re-
cords. News organizations generally seek
transparency only in cases of child abuse
fatalities.

While that is better than nothing, it
has an unintended consequence: This limited
degree of openness reinforces the misper-

ception that the system errs only in one di-
rection, leaving children in dangerous
homes.'*

The hundreds of families who say
their children were wrongfully removed still
have no way to prove it; they remain
thwarted by a “veto of silence.”

They can tell their stories to report-
ers, but even if they have some limited
documentation, the reporters may decline to
write about the case, rather than risk the
possibility that people at CPS are telling the
truth when they heave meaningful sighs and
say, as they so often do, “Oh, there’s really
so much more to it, and we wish we could
tell you, but our hands are tied: Confidenti-
ality, you know.”

The fact that Arizona law actually
allows DES to speak freely in these cases
has not prevented the agency from invoking
confidentiality. It should, however, stop re-
porters from acquiescing to the veto of si-
lence. Instead, whenever DES claims it
“can’t comment,” we hope reporters will
remind readers that state law, in fact, allows
the agency to “confirm, clarify or correct”
information about any case.

The argument against opening hear-
ings and records is that it would embarrass
children.

That argument fails on several
counts:

e The alleged potential for “trauma”
does not explain why information is kept
secret even after a child has died.

e In the overwhelming majority of
cases there are no graphic details to report.
Most cases involve “neglect.” A child will
not be testifying about being beaten or raped
because that’s not the accusation.

e The most traumatic cases are likely
to involve not only child protection proceed-
ings but criminal cases as well. These hear-
ings already are public. Yet we have never
seen nor heard a single account of a child
saying that she or he was traumatized by the
fact that such a trial was public. Nor do we
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know of any adult coming forward years
after the fact to complain of such trauma.

o At least 12 states have opened
child protection proceedings to the press and
the public. Two more let in reporters only.
In every one of these states, the same fears
were expressed initially as in Arizona. But a
comprehensive nationwide examination by
the Pittsburgh Post-Gazette found that none
of the problems materialized. Indeed, over
and over, one-time critics became con-
verts.'?°

“Everyone complains about every-
thing in New York,” says Judith Kaye, chief
judge of that state’s highest court, the Court
of Appeals. But, she says, in the years since
she ordered all of the state’s family courts
opened, “we’ve had no complaints about
this.”

Her deputy, Chief Administrative
Judge Jonathan Lippman says “It has been
100 percent positive with no negatives ...
Our worst critics will say it was the best
thing we ever did. Their fears were un-
founded ... I wish other states would do it.”

One of those who initially opposed
the change was Michael Gage, former ad-
ministrative judge of the New York City
family court. But now, Gage says, “I think
it worked. From my view, it worked re-
markably well.”

Another opponent was Jane Spinak,
then head of the Juvenile Rights Division of
the Legal Aid Society in New York City.
But, Spinak says, “the consensus now is that
[the court] is better open than when it was
closed.”

Once the courts were opened, report-
ers saw the shabby conditions families had
to endure. That led to funding for repairs.
It’s also helped raise fees paid to the lawyers
who defend impoverished parents — from
$40 an hour in court and $25 an hour out of
court, to $75 an hour in all cases. Still not
nearly enough, but an improvement.

The head of New York City’s child
welfare agency when the courts were
opened, Nicholas Scoppetta, said opening up

the process helped him improve his agency.
“We have not experienced a downside,” he
said."’

New York is not alone. In Indian-
apolis, former Judge James Payne made an
exception to his state’s closed courts policy
for a national news program. He says well-
run court systems can only benefit from
openness. “I think we do a lot of good work
in our system, and people don’t know about
it ... because we keep the hearings closed.”

“Sunshine is good for

children.”
--Judith Kaye, Chief Judge, New
York State Court of Appeals

Payne argues that it is disingenuous
for some child welfare agencies to demand
closed hearings to avoid ‘“embarrassing”
children and then post the children’s pic-
tures, and, sometimes, intimate details about
their problems, on websites promoting their
adoption. Payne now runs the Indiana child
welfare agency.

In Illinois, the press has been al-
lowed into juvenile court for more than a
century. This report already has docu-
mented how that radically changed the per-
spective of the state’s largest newspaper.
The former head of the state’s child welfare
agency, Jess McDonald, says the public
should be allowed in, too. “We will only
make mistakes if we are hidden in the back
room,” McDonald says.

The reform-minded head of Alle-
gheny County, Pennsylvania’s child welfare
system, Marc Cherna, also supports opening
hearings. And he supported the county’s
judges when they agreed to give regular ac-
cess to a reporter from the Post-Gazette.

In Oregon, hearings in abuse and ne-
glect cases have been open for more than 25
years. “The appearance of being treated
fairly is compromised when things are done
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in secret,” says Oregon Circuit Judge Daniel
Murphy. “People are suspicious of anything
done secretly.”

If, in fact, all court
hearings and most records
were open, we can'’t
guarantee that no child ever
will be embarrassed. But with
everyone in the system under
more public scrutiny, odds are
more children would live long
enough to blush.

But perhaps most revealing is this:
Of all the states to open proceedings, not
one has closed them again. For example,
after three years of experimenting in 12
counties, the Minnesota Supreme Court or-
dered open courts in child maltreatment
cases statewide.””® Surely if the experiment
had been traumatizing children, it never
would have been expanded.

And that shouldn’t come as a sur-
prise. Cases likely to be covered by the me-
dia are likely to fall into these categories:

e Cases where the child has been
killed.

e Cases where the alleged abuse is so
brutal that the details already are public
knowledge because of police reports. These
cases also are likely to be the subject of pub-
lic, criminal proceedings.

e Overview stories about court sys-
tems, in which case examples can be used
without revealing names.

No state court judge in America has
a better reputation for concern about the
welfare of children than Judge Kaye in New
York. She stands by what she said when the
courts first were opened:

“Sunshine is good for children.”

But open hearings are not enough.
Often hearings are rushed and it can be hard
to understand what’s going on without con-
text. That context often can be provided. In
part, by case records. Arizona may, in fact,
be free to release those records now. State
law says DES is free to “confirm, clarify or
correct” information. It doesn’t say that
DES is prohibited from doing so by provid-
ing records.

At the same time, it’s important to
remember that records usually are only CPS’
side of the story . It is a story meant to per-
suade a judge — the equivalent of an indict-
ment. They should not simply be accepted
as fact.

If, in fact, all court hearings and
most records were open, we can’t guarantee
that no child ever will be embarrassed. But
with everyone in the system under more
public scrutiny, odds are more children
would live long enough to blush.

RECOMMENDATION 10: The
child abuse hotline should not accept
anonymous calls.

Of all the sources of child abuse re-
ports, anonymous reports consistently are
the least reliable. They’re almost always
wrong.

A study of every anonymous report
received in the Bronx, N.Y., over a two-year
period found that only 12.4 percent met the
incredibly low criteria for “substantiating”
reports — and not one of those cases involved
death or serious injury. The researchers
found that “one case was indicated for ‘dia-
per rash’ one case for welfare fraud, and two
cases because the apartment was ‘dirty.””"*

Anonymous reporting should be re-
placed by confidential reporting. If some-
one who may have a grudge or someone
who simply may be clueless wants to claim
that a neighbor is abusing a child, that per-
son should be required to give the hotline
operator his or her name and phone number.
That information still should be kept secret
from the neighbor in almost all cases,'*" but
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the hotline needs to know. That will imme-
diately discourage false and trivial reports.

Of course, the objection to banning
anonymous reports, and the objection to any
kind of serious screening mechanism is, that
some anonymous calls may be legitimate.

That’s true.

If you ban anonymous reports, some
real cases might be missed — though anyone
who is sincere and has genuine reason to
suspect maltreatment should be comfortable
with confidential reporting.

But more real cases are missed now
by overloading the system. The more cases
that cascade down upon investigators the
less time they get for each one. So some get
short shrift. It is far safer for children if
cases are screened rationally by eliminating
anonymous reports, rather than irrationally
based on which file floats to the top of the
pile on a caseworker’s desk.

As the authors of the Bronx study
put it, in recommending that anonymous re-
ports be rejected: “The resources of child
protective agencies are not limitless. The
time and energy spent investigating false
reports could better be given to more serious
cases, and children may suffer less as a re-
sult.”!*!

RECOMMENDATION 11: Raise
the standard of proof at all child welfare
hearings to “clear and convincing.” All
decisions in child welfare involve balancing
harms. The current, absurdly-low standard
of proof assumes that harm is caused only
when a child is left with birth parents and
foster care will harm only parents whose
children are taken, and not the children
themselves.

Fifteen thousand children — the ones
in the most recent study of the harm of fos-
ter care - are telling Arizona, and the rest of
the nation, that this is wrong. There is risk
in either direction. But the burden of proof
always should rest with those who believe
children don’t belong in families. The cur-
rent standard for proof is almost no standard
at all.

Even a “clear and convincing” stan-
dard still is lower than the standard required
to convict a child murderer.

RECOMMENDATION 12: Cre-
ate an institutional provider of defense
counsel for families with support staff to
do their own investigations and recom-
mend alternatives to CPS case plans.

Instead of private attorneys with
hundreds of cases, parents should be repre-
sented by an institutional provider with re-
sources at least equal to those of the lawyers
representing CPS.

The burden of proof al-
ways should rest with those
who believe children don’t be-
long in families.

In New York City, the child welfare
agency itself is supporting moving to such a
system. And in Washington State, it’s been
working successfully in several counties for
seven years.

The Washington program began in
Pierce County, where the judge in charge of
the county’s juvenile courts was dismayed at
the escalating rate of terminations of
parental rights — knowing that he was
dooming some of the children to a miserable
existence in foster care.

So he persuaded the legislature to
provide enough money for defense attorneys
to have resources equal to those of the
Attorney General’s office, which represents
the state child welfare agency in juvenile
court. The result: successful reunification of
families increased by more than 50 percent.

And that’s not because lawyers “got
their clients off.”

Where the parents are innocent,
lawyers have time to prove it. Where there
is a problem in the home that must be
corrected, the lawyers have time to sit down
with the parents, explain early on what they
are up against, guide them through the
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process of making whatever changes are
needed, and assist them in getting the help
they need.

From 2000 to 2003, of 144 cases in
the program in which families were
reunified, not one was brought back to court.

“These children aren’t coming
back,” said Washington State Supreme
Court Justice Bobbie Bridge, a supporter of
the program, “and we do get them back
when we make bad reunification decisions.”

The National Council of Juvenile
and Family Court Judges is publicizing the
results, and even the State Attorney General
when the program began, who had to face
the better-prepared lawyers, su%)orted the
project and wanted it expanded. 2 That is
true in spite of the fact that, in her current
job — governor — she is making statements
much like those of Governor Napolitano
when she accelerated the panic.

RECOMMENDATION 13:
Expand the scope of upcoming hearings.

Legislative hearings have been called
to examine the deaths of Brandon Williams
and Tyler and Ariana Payne. Those cases
deserve full public scrutiny. But so do the
deaths of Emily Mays, Dwight Hill and
Patrick Traufler, and so do the cases of
children consigned needlessly to foster care.
The extent to which lawmakers and the
public demand answers should not depend
on where a child happened to die.

RECOMMENDATION 14: In all
places where it appears, the phrase “best
interests of the child” should be replaced
with the phrase “least detrimental alter-
native.”

Currently, almost all state laws in-
volving custody of children are liberally
sprinkled with the phrase “best interests of
the child.”

But that is a phrase filled with hu-
bris. It says we are wise enough always to
know what is best and capable always of
acting on what we know. In fact, those are
dangerous assumptions that can lead us to
try to fix what isn’t broken or make worse
what is.

More than thirty years ago, Albert
Solnit, Joseph Goldstein, and Anna Freud,

proposed an alternative phrase. They said
“best interests of the child” should be re-
placed with “least detrimental alterna-
tive.”'*

“Least detrimental alternative” is a
humble phrase. It recognizes that whenever
we intervene in family life we do harm.
Sometimes we must intervene anyway, be-
cause intervening is less harmful than not
intervening. But whenever we step in, harm
is done.

The phrase “least detrimental alter-
native” is a constant reminder that we must
always balance the harm that we may think a
family is doing against the harm of interven-
ing. It is exactly the shot of humility that
every child welfare system needs.

Conclusion

NCCPR often recommends that
leaders of child welfare systems take a “best
practices” tour to see what is working in the
rest of the country.

But in Arizona, the people at the De-
partment of Economic Security already
know. After all, they brought in a national
leader who had pioneered reform in El Paso
County, Colorado.

What has been missing is any similar
interest in what is going on elsewhere from
much of the advocacy community and many
who report on child welfare.

NCCPR has issued reports on child
welfare systems in ten states, and traveled to
at least 30. We have encountered no state
more convinced that it has nothing to learn
from anyplace else than Arizona. We have
found no state more sure that it is not worth
looking at anything done elsewhere because
nothing done elsewhere could possibly ap-
ply to Arizona.

Had the people of Illinois had the
same attitude that state’s child welfare sys-
tem still would be among the worst in the
country. Instead they looked for models
everywhere, and found one in Alabama.

The states, it is said, are laboratories
of democracy. Isn’t it time Arizona read the
lab results?
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